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Abstract

Relying on the rapid development of the Internet, the creation methods of works are diversified,
and the legality of “user-created content” has brought troubles to the copyright theory and prac-
tice. At this stage, the reason for the failure of licensing adjustment of “user-created content” is not
due to the limitations of the licensing system itself, but because it is not clear that “user-created
content” can be classified as “reasonable use”, so that network users cannot judge their own use of
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nature of the behavior. At present, further optimizing the fair use system is the path that the Copy-
right Law should choose to regulate “user-created content”. By sorting out the practical status and
characteristics of “user-created content”, it analyzes the feasibility and scope of “user-created
content” being reasonably applicable. At the same time, it proposes to amend Article 6 of the
“Regulations on the Protection of the Right to Disseminate Information Networks” to add new leg-
islative proposals for the rational use of online dissemination of works, so as to provide institu-
tional support for “user-created content” to be classified as fair use.
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1. EIRERRH

“HPBIIENZ” /& “User-Generated Content” [1)rH SCBHE, X — k& fd] B 38 [ A P2 B2E 3 42
e HAET, “HPOERNE" BRCEBAMEEERT TN LA A, HREREU L EIFRE
—MG—WFE . NRZHEEFEARINZ, “HPQiENA” (User Generated Content, fijfk “UGC” )
J2 IR 2% ) P ) FH R 4 B E ME R R . 4% 8 “UGC” M BIFEESKE,  “UGC” AT 4» N ] kgl
WA FIR AR S FAIE A AR S E R AAE SN, WESCTFER . ITER . EARMEMSEZ R
YRR, 2% 2.0 WA AR 22 35 40 YouTube. bilibilis Twitter (952 B30 M5k, P94 FH 7 980 1 &%
WRREZE . WSS E s, TR BRI BIEE . EMBEARRY 2 8, E5 R
TEE K R& RSB RT A, FEAPOER . DNEKEERR, FiEId Lol R ST A R AT
2 H AL A P AR AE T ATFRRAEMIIEE, KKK T ATFRRMEM T 3 AEMS LA
A F BRI —ADDRREX DN ANEHFAIEH, A—NrRRX AR . ZZH
A S 2 BT ERE XM R EES; REWEDNAN, TlEmEA AL, FERERYIAN
AN NFD AR AE AR AT AT AR, JERE T, DAERAESAAER N THE B &%), BRIk
HIHRE, HA—g MRS, EEME LG NG T s, AN ANEAR & AT RATRE
71, ARSI B ERNIGE A G B8 E . EAE BT, BB HRM AT 14
FRIESERR A, ARSI ML H A “UGC” P& B 15 B AR I FH AR S DR BIEAT A8 T AN
B, FAERUEARA Nt it T 2258 .

“UGC” ILAM AL ERET WAL, —EZRXEH BT 6, ARy szl HsER7r
A XA, BRI G TR, FEERUERREX “UGC” #HTH A, (EM %%
2.0 IHAR Y 20T, BERCEFAT i N BN N F R TII B B ERUN . BT A, BT 5 15k
B WA KEIM 2 H AR AR AT RS AT BRI AR AE RN K B RIS B iAs . — = iy 51
BEREHAEAEH, W P ANE A TG BRAE BRI B SRR . 1X — AT A B R VA R i e i 1]
BAEA R FAEFT “UGC” Frgl KIIBLA[1], 3 # UL R R AR S OV ERTE SORRRIE, Rkl
7 RS NBIME “UGC” 1T A NG HEM R ILAREE. BAT, “UGC” [l it F Sk SR R 15 2 fd v,

YRR Web BT b P T A B P9 B LI AR, D T DX A4 5 e o i B S AR R P T SE SR AR
PN
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HBRNSMEZM S “UGC” ~FE I RIEERE— P INK. 2021 4 4 H 9 H, 70 REFALEAF . HLH
Wt AR AT ML D 2 B AT WP R IR, BB, SRR “UGC” ~F S RBUT NI . LT3
AT FUSCRA “UGC” AT\ A EIUIR, $ it — PO B AR BEERT “UGC” BRI B .

2. PUFTHEN TR “uGe”

BRI “JevFml MR NRHE, RN TR S M EAN BT & A Bl A R A 7 3 6
Wi JT, 7 R CATEAE TS R A A P A o ANV AT AR S AR PR T AR S 09, e G e
ZIAE S o 5 ERAZRUF ] ) FE R R R DT S R B, 1694 4F 32 [ 1 245 48 4225 (¥R Rl (Licensing of the Press
Act 1662), J& H R FIE#E — A B ESR OB E# 2 . &, Wl 7 O E 2y
BTAEE— 14 SERTHALRIRUR . 722 5L 300 SRR T (1 ig i v, A St RROBUE it $52 BV nT 8 s 1155
77 RAEVEE . HARE A A R ST B ENNZ TR S . BRI IERFIX — A 5, #Ah
7 FOE T B AR BN Z IR RRBCF R o 2, AT TGV Rt K X 28 FH P () 3 AL R IR

BRORVE AT ARG 3 AN AR AR E 2 RS, 76 “UGC” Ak,  “IHRBH” BRURVEATHE A
e CEPFERH BURVFI IR S FE NIV AT E R, SR EERE I T, i RAR)
NAFE AR, BT N VB0, “CIEFRH 7 BORVFRT ) R BRE RN, FEERA
T BN RDAF G A N F AR, SN R R BRSO 27 1 55, TG 75 A S5 AR BN F i
FRL . WZHFTE “UGC” MIAIEH M IIE MRS “UGC” A, WAL EERNCEER. B
BT, WZF- G0 B B BRABRBURR A S 2, FkS5HE5) “UGC” i, F SHleF& M hil.
W2 AR “UGC” RIS, KM s e M4 F - EARAE SR A 75 B AR A N3k,
FHRITETE TN E AR /2 “UGC” “F& EMEFHAEMN, XN T M FEx “ik
PR BORVFRTIIN o PIZEF- & 32 54018 B SO — @ JE B i “UGC” ELGGHAT T4 ik, 3
T —H NPT T AN R FLAE T 0 R X 4 L P iR, IR BLRESE “UGC” gl K, Bk % 1
W2 P AR H R E] “UGC” BIRIMLA .  FOVEAE & PO F R 2 B P o@ e b . (EA R, |
TV EERNBIEREM R “UGC” HIEHEM, TAEENNSMEEH AR, HAESELAEL
BIERIEERT b, R RBEHIMERIN . 540 THMELRIARE T &, A RefRiEE R AT 5153
HEERZ, MR BT, B RN B KPR SE I SRR 25, TF R S 1R S R )
JAiati. SEBRVFATILE, REOF AT IIRBAE T, FEERNGEA RO B N AR AT R, Bk AR
Bt NJEH, SRR S TN E . W “UGC” H @it #2AUr vl il B2, vl fexk Az il fth A5 Ho A b
M AR SYE R, U A AR ST TR IS, TR EAK TS ZEAFATAELE S, BATAEIEM
Al e 5 R S L, RE R R TR . AN, BRORVERT BB SRR B R —, BT
FE N5 OB BIW , — M B AE t SR USR5 F - “UGC” VR MR FLIR I 7= AR A i 28 7Y
BEFEMPNERIE T LN S BUE HE AR T 2R, DUBE i br 6 s ROBUE A 2 0t
“UGC” RULHAG ., BRI P RERRVE Al (IR SAAE T BN o] LS 8V il Nk AT 78 0 VRS, fE &
WU 8 IR B BB R

HH W “UGC” SF &R LAKIL, #5r “UGC” B FRAE LA, (HMZH P B & AE1E “UGC”
i EEE oIk, WV BRI, bilibili P93 44 P NEEES S AR IO LR B B Sk, R B I3 M 5
SRAE— AT IR, R RGEREAER A5 A N ARIBR) “UGC” « AAE “UGC” “F-&igi 1B K,
k22 Heg R 1000 F7, K2 HEMIFBA MR ZERONIF &, (HEEIER “UGC” F& ) hiifk,
JEAE S B AR AR RS T EBUR BT . AR, bR i B DR E RO =AM, AT+
ARETH, NARBEMEFE, FEARIERESMIEREH, BEREILEFENANTISRE, FERNGR

DOI: 10.12677/ass.2022.119496 3623 FESRERTH


https://doi.org/10.12677/ass.2022.119496

RULUN

ZHREIHL. BT, HG0k3E “UGC” B 44 HUE N A R 2 FHI X 48 FROBUEL R O R A 284, il e &
PRASE R B2 0 R SR, JE SO LR TF R R . REE IR —1EME “UGC” FRICIEAE M i
R, EERNTERI G & T — A F X AT, H “UGC” ~F &5 BARBURR T 2K
JEATAE R A 5. AL R A ZR AR A " VF i S AL R A R AR — R, WA CR1E
N AY DURISE M RO UGB C By, g4 6 5 EA% 2 bilibili Wk, Bl A bilibili Mk
BHZ AR BT & 2 VR VA BT, OB SCB] o A .y Bt b &5 7 B (R B2 A 25 4 it A ik 2]
A IR X5, TR P R BT AR AR 4 54T 2.

TEBIf “UGC” VAN G B IE FH 136 [ DA SR A 3T i P48 iR AL e TS, A REfff e 75 23R
RTINS P N BT, 78 “UGC” H A3 H MYE Bl A IR, S 132 B g oAb vr
AIHIEE RS “UGC” WA BT i 5o ik IR 4rHr, ST 5 I v o] i BEAH L RG22 I3,
ARTRERCN “UGC” MBI 2730, M52 AWM “UGC” IIANEF(EH ML, 515 M4H
FURATTANEG BT “UGC” 1A B AER AT KA ], B “UGC” Ak iR T -

3. “UGC” IANETEER
3.1. “UGC” JAANEHEERRESIE LYY

FAEBGERR RS BRI E B o, I ESEBUE fh B A 2Rt . (RRBAZ) Bl “1E
AN SR A BL RN BN IR R (RT3 T, RN e VF S B AR R AT N o FRE
GEERLEY 26 156U T RIS FEESNNIER B DRAP RS BERUN B I TS =07
BRAGZEWTAL, B HAR M Z 2 B2 50 mR, WTE RS QIEE 2 M. BERAE—E e LR
VR AR R 2B PR OBCR, A AN AE AR i e SR BZ BIRR M. DL, EARBGE L P iR H 52 AR
SHEmF G, A EEH BRI R PE AL, “UGC” MRILAJERIZE B, W4 F P i id W 451 S 4478
SefFah Bt TR BRI HIE R B IRRIR R R AR “UGC” , — Uy seBL T SEIEMUE 5 1R H
WHE, F—J51H, WER THS KA G B “UGC” GIFERIAINE, MRRE RS ESR . MEEARE
KIENEIMBIE . AR TR, MR P00 A BORE, X (RN E AR & X007, A
AT — T AR s RAVEME = AR 2T WSERRIZ IR, FAEBEE AW 52 38 AUk R 5 2
FEPRE, 0 B o BLAE 1 BE PR & B AR AE, AT AU 2 AR AL VAT IR 58 (fF B 4 A% 4R
LRI 2601 4, HRAERUN TR IS IR N 2 E AR 2 5 A FER 25 (A P7 . Ah, B “UGC A Bk
Y, 7 HIFARS DA R S fag s S, R HR T S R (remix) T B AEBTVE S BN B B AR R
FTBL, “UGC” A HL A LB WIS EAEH] .

3.2 M EREAT “UGC” HESE

SR o8 P 2 — R FRLAE SE AR i PR 2t 38000007 A 2 BORT DD RE R BIEAT D, SR B IR SE R AR
SRR ERRE I . — S F R AR A A Y “UGC” IS B R A, B R
“UGC” MBIETT S5 S EAE FARACL, A2 R FH RROBUVR AT PN T (EAR SR A A B A B S Rk LA
RAEBF K AR 8, BARAIE LI Rl 38—, FebE A A E bRAERor . etk (] B e s2
BRI A, B AEAE R AR S AN E R AR AT T, FETE AR EA —, VEBERLE — &
P A5 M A B A P AN TR DGR

4, £ Cariou v. Prince SH, — Wik eI B I OB 8 B35 O 4 et e R A B VPR st VP B 75

222 1,(2018) 7 73 R# 315 5.
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TESSE B 1, W5 AT AR o S 1R ST A B . BURIABEA N, etk (6 F R BE f
PRILHIRIL . i AR, A A& (BBUE) 107 € B Bt °. Hb— 525835 [ F R4 A
MBI FEESRE AT LA, ZHIEHLT, RAEEAENOHE R 1T M A BTN, X245 8 ¥
bk FIXZAT A VA TEREAT U] B, SRR R R IR BN B A & B (b,
W AR MR — (R S AT AR A B BIE T B 35—, SEERUBZE I E AT A i 1) 2
JEAE SR AR b BT S IR RS L S AR i PO R 5T BB R 5 S AR it ) T 2 4 DY A S 3R R A
TR R AP 2] RE GEEREE) 5 (RISCHERERARIEAZ) REF—E, KM “=
AR ER” AE GBI A bR e, 5 “DUEEIE” ML, “ =DIsik” JFoRS A& BE H )
gi—hRifE, MR IERE B2 7 2O G UG 0 AT R E o IR A X S R AR HE TSR AR
HE CGEAEBGE) AR AR .

33. RAAEEASREUTANXBER: BRARTUAMNTSF E

CEVERGE) B Z RN T A i, TSR AR E AR . Z AR T A 2 B A
WA T AT TR 28 [3]. RE CEEBGE) 56 24 € T &I PIABREZA, —R_AR
W SR AR R IEH AT, O RARF AN EVEN G o A —ZERAE R S AT A AN BERS IR A ERUAAT
FEAE SRR AN s, FFBE— DR EAEBNAE T 06 Tz A F a0 2B W . BF 4R SR AN
18 BT RE i BN S H 2R [4] -

FRACEEA T4 2t 3 BRI I NAER BT B RIES AR b, BEREH R St b xS R il ) 3
o R TSR TR [5].  CEIERUEL) 26 24 A€ TAENA. THeMEMAERE BT, AL
WA, (EREE—D R ETNIE M 6] BE S TS S A B AR bR, 5] ALE
b P HAE A NAE ff e i 10% AN, X175 H BORTIRC SRR b 51 I SRR A B, Al 30 #[7].
HAPER BT 40— IR, EEERIMZ AP AEFERUR “UGC” fRMRRIMZ L, A ER “UGC”
MM T REAES b, (FE R RMERRIRA N A EE RIS AR AR . B, “8
L5 7 WA N2, e HEMBTE K. AR ST 28 1 SE bR s R A R R R a5 B

TRHAF 5 32400 E BRI R I ZEAERN SR N LAE S SR BUBHE Sy “UGC” 1) 3 BERFAE,
(EIN AT A RUR AL EA BN BTGB, BT LLSR 58 AR BN T A 1A T 7 37 1) 2k 3 T 40 W o6 A
A AT YR TR ACEAT S FIWTUI T I 28 R E ERARRN AR, (RE AR, A%
JEAE S A S AR 2, 10 EL 2 AR UM T 3207 A S5 AR QR BN L LU BIPEE ). EA, 7E
FARBURBLZ R, A Fuy o3 2 A DA AN W HI W Am it T 7 42 F) Vi R AR el 2 A AN 2
UEMEN,  ZFAEBON RS B8R KRy K U T I Ve, K305 2 N BIMEAT A Sdn BRI 2
o AT AR R, AEE EOARHER B KT A 2 VG, T i BBUR NAE AT SEAUR 4E 37 i
WITid, W7 REREAT S SR EF AR SRR R BRI T . EARAE R S AR S T S R 2l e AR TSR R, EAE
RSP IR M A GBI, SR EE A MRE XS (EE BRI [FSEAE M AE R —
ST N T 323 B0 ) DA B — PR B A AT F330 117 37 90 L R A 45

4. FERUEN AN “UGC”

CGEAERGER) 5 24 ZFHUE S BRI B, 28 100 “ASAAER” AEE 2 T “3E 4517 FA] A
i “UGC” HIBIMENETE, (HERNDH AT BRI, “AS N B R — S 2 e FA N 40
BN, MR P& BRI MIIAT N, RERBANIURB]. “@E45I 07 “Hd. PFeExE—

®See Cariou v. Prince, 714 F.3d 694 (2d Cir.2013).
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AT YR 7 IR M B EZH . AR DL GEAERGER) 28 24 5% “VEHE. TBUEMM
SE MG Jaide, Bk (R MBI IRY 5B (BLTRRIFR “ 2617 )HNac, Bl a1k
BAEMERNETE, A “UGC” GINA B B AL S k.

CEAERGED U i 55 Bt 53T A5 B AL AL R Ipidee (ORI 20N T BORS A b Al &
FAEBNINA L1 5 22 5] (R 2] 2y i 1) 5 BOAT B, E B RVE AR i M 2842 3817 9. “UGC” fEH.
BRIz E A, B SRR E LSO A AL RR B R . “UGC” il I 48 BOR TR & e B LA
m B, HAEMBHIE TR RIEAMAER, 5 CGEERGE) ML,  (RB1) BEREF M, fk
LRI “UGC” K feAZtb. Behh,  CERBI) ZE/NFMUE 1 \TUEdh M AR R 1 S B IS, fEutAt
WA BB RS CGRB) a2k,

CGRE BENFFIE G EMAIT R Ry “OABIR. BIRFIXEFHRE, EHEAmA DLk
RIMER” o B, WA —#2 g, “UGC” KZLMRREH LKL NHEK, mIlA &2
RHRREE #. 8%, BT IEIFE “UGC” PING LA I MIME— ik al,  CGRUID SN F T RlE R
oAt 8 A& EAME MR/ LUEM T “UGC” o Hk, “IEXMEM” N5 G RTA X T ah B i An
BURT AR AR, RE “UGC” WINGELE I, ZERMEFE LR 5 A IR 25 1145 .

5. B4

UGC fE IR MIEAR AT T AR B MR E, W3 T AT S E AR, et KAz 58 H
A, MR SE RSO R I o BT A2 AR BRI S (B MGG, 14 22 AR AN T 3
M2 AL 1, 58 38 HOH ZARBOR PR, 7T &5 B A & BRI & B I . 4 UGC X & [H
FVEROSGE R i O JERE b, 255 & AT % UGC 1ot 42 g vea B A A S TR RIS UGC X
FAEBGER P . MEERIES], “UGC” 5l MZ-T G OB IR AL IR RIANE TR BT “R R,
MAET “UGC” Joid & B I A2 (81 [9] - it (5 B MR AL FRBLIRA 2501 H/N KB BUEH] T “UGC”
PRSI EEIE RIS, I EfEHE “UGC” BT N2 S MIRAL, M2 ZERNBL M6
CABAE AT RHEN], A B TRE “UGC” AUk i R Y -

SEEk

[1] AEE. “FH AiE A S5 S I A A B 3], ¥E# 1Rk, 2017, 35(3): 64-74.

[2] HAFRE. WEIRGMEAT ABNEEEHI[]. %%, 2014(12): 89-97.

[8] ). SUmBURRIE B SEi U FE (0] e o RS 5 (B 2 N DU+ B)27), 2017, 54(6): 47-53+155.

[4] Gervais, D. (2009) The Tangled Web of “UGC”: Making Copyright Sense of User-Generated Content. Vanderbilt
Journal of Entertainment and Technology Law, 11, 841.

[5] Patterson, L.R. (1966) The Statute of Anne: Copyright Misconstrued. Harvard Journal on Legislation, 3, 223.

[6] MAE. =PIk wldod A ——2 5 i 19 T a5 AD]. TR BUE R4k, 2016, 18(6):
37-47.

[71  RVUR. FHERG B EEDT MY, Abat: o E RO R, 2013,

[8] Goold, P.R. (2014) Why the U.K. Adaptation Right Is Superior to the U.S. Derivative Work Right. Nebraska Law Re-
view, 92, 843. https://doi.org/10.2139/ssrn.2306647

[9] Babiskin, L.M. (1994) Oh Pretty Parody: Campbell v. Acuff-Rose Music, Inc. Harvard Journal of Law & Technology,
8, 193-230.

DOI: 10.12677/ass.2022.119496 3626 FESRERTH


https://doi.org/10.12677/ass.2022.119496
https://doi.org/10.2139/ssrn.2306647

	“用户创造内容(UGC)”的著作权规制
	摘  要
	关键词
	Regulation of Copyright of User Created Content (UGC)
	Abstract
	Keywords
	1. 问题的提出
	2. 授权许可模式下的“UGC”
	3. “UGC”归入合理使用
	3.1. “UGC”归入合理适用的理论正当性
	3.2. 转换性使用运用于“UGC”的困境
	3.3. 区分合理使用与侵权行为的关键因素：既有及预期版权市场利益

	4. 著作权法介入“UGC”
	5. 总结
	参考文献

