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Abstract

This paper aims to study the <Law of the PRC on Application of Laws to Foreign-Related Civil Rela-
tions> in Practice and the change of the homeward trend since 2011. This article introduces the
proposal and causes of the trend of “going back home”, and then discusses the homeward trend in
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the application of tort law. This paper is introduced from the introduction of homeward trend and
its causes, and then discusses homeward trend in the application of tort law. Based on the discov-
ery of the above situations, this article analyzes the reasons behind homeward trend in the appli-
cation of conflict of laws in tort, and concludes that the homeward trend should be appropriately
limited from the perspectives of cases in Shanghai and internationalization. The thesis concludes
that the homeward trend should be appropriately limited. Finally, this thesis puts forward sugges-
tions on the norms of foreign-related general tort conflicts in China from both legislative and judi-
cial perspectives, which is of theoretical and practical significance for the improvement of China’s
tort conflict law.
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L RIARERER TR “ERE" &%
11 “BERE’ BEBZRHEATREHRE

[ X 22 )3 (homeward trend). V3% « 25 BfA7E 1932 45 H AR 1 (B E E BRALVE) B IxFEH T “[H
KEREHE” |, BRTRIE— L 58 BN B3 S5 0 A H 3R B ik (Lex fori) PR SEIE &S, TR
Wik B e Bk A 1], T (Conflict of laws) [2]7F, 383X 4% [ 3792 DA K i 4 RS s 28 ) 9 S R AR AT
i, RIKEZMERH TiERE L, FIA e, IORIE G R E RFAE SRR AEE “RIK L .

M BRAAE SR FRATAT AR B, RAIE P 2 B B R R VE A I A7 AE[3], ERA LR
RS 5, ARPTRE A, ERRARAE R EEARFE N 2 — 2 AR, ERRRER I E S S, AR B R
Be 7 S EEER4]. EEBUET, FRESBERFRREL/EHAENE, 4/ &R EsNE
FER . AL, HRMTEA K A EEMThAE . Eikvk b, FEREZRE—MRA B r 2 PR A
FE AN ARV R I FH o E AU 5 TG0 VR 5 WIS A R T A [ PR s 9 ik T R e A S A5 R 3 A ) el b ik
I, FEAE 5K R Z L U L&A O7 v 2 HE BRI A MNE & B i W — R A b AL K
(A BV S A A B (R 2 1) T

HK, MWARERERPE S[5], &HAREE R & TTE ARERER . AEVEE, XT3 CERREE
e EEAT A ERIRT, BT DAERR Bl . e T ESNE, RORIES BRI, TR
Pz RS RS, MAEEA S HMER . WEE ST NEFEREE, EHRE LT g B,
R Gn SRR T SO TG FH (SRS, VR E RT RE R A B R e T 2 (I TA) B4Rk

B, AT Ha KRR B, FERE R AT E R IR aE . EAEZ T I R, 2%
TESLIEHLE BEEIE 0. Roh, (EEPRFAVE IR B A . AR TR . 3. 5%
il B AR A 2 SR b3 0y e h v 0 FH =
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R FTHUR S N R G SR . ARAAT Dyt B R A A S A A e 3 AR A SR B SR
SRT . SRR AIAT AR AE T E o RBUT AR S RABUT NS AR A FA A, L 5 W] e St
P HK, RBUT N SIESREATZE XN R, RN A — A4 RIS 2 Fi
.

IR, FEFAEXS DA B P SR BE AT B LS, RIS THRAUT NI BCE — MBI A E . 1R )R
(ROBRE ) M55 187 e P LB, RBUT N EHE AT A S R A R At . IF BN,
IR P AS— BT A kB BATIEROE M [6]. AT L, X FRABUT LI BRI E LB 2 B lEER
M. AL, i 2BF XS LR RIFIAT oM, ERASCHE BT, A REE RS T R IR R
HEFEEEREN, HEZ R IEE T B SATEAE SR, ERE N 7k, kT i,
RAUT MBI AT EERON T “ IR E” BBz —.

2. WSM—MRIRPUERER TR “BRE" B
2.1 HSM—RERBCEEERNIE

M T RACZ G R R, B EA X AT R s o 217 S b — 0@ P 37 i SCREAT O IR0, B [ B
ERIRRT], B8 BIR ENIT 6284 51 \[8].

CHE BROEUIEATVEY B — g s RS F9956 40, 41, 42 & HE, ZH AT LAERE AR R K
AR ARE RGOSR HFH N LA SRk #k . [N, AR St EEE R R,
23 B BE A DR R VAR 9] B BRI, AEENEX T4 FE A2 F B l. 54h, BE AR
DL TS ZERE FUR A RO A KA, XM T E AR RS AR 3 A TCiRIE s, ik
EARMERH VI R s A . XML 2 GV EMaE, MRS AT DA R R LRI,
HRNRE B AR S s VIR SNk . ARXTTT S, J5 3 B SLR AT ik B ik & A

S R QTR DS TR NI, AEVEBE A AT IR T MU BUT i IR foe o DI & L AR D
B4k WHLZ UL, — MEIMRALZE AL TR AT N HIEMEBE 5 AS ZEAF A BOL, H eI E 1986
R CRIEEIND dr, WA RO R EVERE 2 B T — B AMERCF L, B4 AT 2447
AMEBEHIE SN I AT M R B, 5 A A AT REREVR . %5 T 2010 48 (LG HIE) MIER 1 sbAhE
BIEHMNE, ARG e AREE AN, WEA VR FEA LY RIRB IR RIER, thit
REBAT “IIRE” KES, DUHE PR AAEAR B AR R B S . W A YRR T L H I E
K8 B AR U T, THRAE S8 T LR SUSE A it it . H R GURN 2 ™5 4R

22. —REMRHEEERNES

—. BRERAMBSLR B

BEE AT ARERAI R E, EBR 20 R E bR R F B R R R . EE RS L S 1R
HRER S VEEEE R 1 B H bR N 2% A2 38 SR [ R — 20 (international uniformity). T E [X IR & 57—k 4k
Mg rnag, LA RKE R RIS, AT LLE B REBIPRIER KRGS [ r—sE
Vbt E R —PEEUR .

20 22, PIORVE REER BN IR Loy Bttt — D4/, JE30E /IR B CCE, T KR
KWMELE T HEE, WEEM CGEIRMREER)  FER PART 11 of the 1995ACT. fE[E 1) (KT

VR (RIEREIL) B 187 % RAUTNIEREEEUT S A A R A R E R B, B AREFHEFREH .
(BT E bR AL 58 132, 133 4.
P (AIANERE) 25, 314
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iR, MFEANTTLUT MR AR, VAT T DR S G 8 DI AR SR 3l AR A T 97 [ A X
FATYRSRIN[L0], FSRAEEGCHIE KRR b, R RBUT A E kb 78, I DL DI AR SR Dl 41

Rt 5 [ Bods Sl (0 % FE A LR I BOR B A RS, DU IR BUT B ROME & AF A 8. (B, RAUT
AR —FPAI 20 BSOS R, BEAE s RE S ORIEEIE AR E VERT AT T, R & — 20
FlbR e T2 L3 i s o DB A8 S RS B8 VR TSN, i AT DA S AR AUAT st BILAE AR R A R )
HEMBARNEENERE, R IHAT A, 538 8 E 2 5 NIRRT IR

=, HistteAR RS

wn bSCpnig,  EBR AL T b K E PR — Bk, R E PR AR, WA, FE R
TR — A EEE H A0S DA Btk 2 AR 28 A, DRAE IR Pt 2 ) B A S 224 T L AR

NEM AR IR AR R — AR SS, FENRXE AT RFRA R, ATRrs kR R4
BRIGEAE AT AR 72 BRAAE B RIEE — AR, [ R 2 AR Pridk U A i 2R A AT 2
TX 775 T A PR 3k 4 S R 2% 20 AR B A 4 4% [ B3R (R R 2, 29— D TN I JBAT I B 355 B5E 35 AR [ 114
AR, S EE TS AN E ARSI B 28 SRS N B E 0k A K driz
SEFR, FEEAAT I 2 85 R Bt 2 B AR 2

B3, BT EBCFEREN, &Eb AR KRB, SAARKNERAN DT EZRY. B4
BRI AL B B A 2 A AN DA Fot: 22 AR A S B, (EAZRFRATAT LGB SR B O S0 28 1Y R
Hemifth [ & H RV o

3. REWH—RIBPPRFH “HRE" EHTHERE
31 “EIRE” %R HHE = BRE

—. P i X R4

SEFIE R E BRI RE T, WNEHRME SRR T H el T — R R, e
FXT CWHMZAL” CEFAT B IR AT R R Gt EdE, 51 7 B X JLE s . wid
SPEAEEAT LR T, BHII S 8: ERMEE BN S WA — R AR R IE G S, JLUo6 T
ST BIHE 51 BB I, T FI e P9 2500 5 S i SO B8 5 HE R 2R B e, e e T
FH v H 2 88.89% 4y [ 12

EETNH, R A — R AR PNE R IE FAAAE “ IR E” B, AT 2015
LRI TS, EFH RILER B ERIEHA CEE AN E. Bk, 2011 £ 2014 4 4H A8 &
BIEFER M LEIA 10%, MEHAEZR, YFAEGRERERERDWIE CE FT R 44.44%. 5
Gb, B X RBUE TXHEANETF B KU EE . ARE, 2RISR R S N R PR
BUEHR UL . H4h, TEMA R4, A RIERSE TSRS B Es, meEEEEH T
VERRBUT BB REREE . X TARBUT A SO0, B S i i 38 R 2 A R 1

* BT SCICAT A B AV v f) — TR RN,y R R 2 o R 5 i )
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—. UEEML A BB

B, “RIRET @BEAPRS], A1 TR E R R AR, AT & ETE. BE
AR o AR B AATE NS T FE B gt — AL AO3E K, AT AT Y B B i A A — A B2 5ol 2w 7L
B PEEFREEIAE . VEAESE L, RATNBRELT. B0 S TERAEEEH, ByFm R
PAREAM G, HAKTRE 2 05F hEX T REHEAZRANE L, AR E br R AR R R -

HK, REHFRRAEHRZ )G, BEERREIIHAT. SEERNEDIIT, 2 A0 E K R
ANGHATHI AT B, FEERGEHHAPANGPATHRI R KL, BT KGR, QR E
TR T A EEHEEIER, AUARFEIESG A E A RN BT HA R

R, “HIEE” @RS S APEER IR . A0k, W8 ERE B FH bR
IR, TR — E G R, RO SBRRSAFRAR . MRS EHEE “RxE” @, H%
NBUARAT T BEfIE S L, WTIAERT B AT FIKEBE AT RS VR . IXFHEBEA A 1L, X PEENER IR
{1 PR B B TR B

gibprid, WEES R, BRNILLHFTE, X “BEE @HETEArRE], b E E A%
7 [ b B SRR AR DL AR I

3.2. REIFM—REDARMEZTE

— NREMZEAENE

M RN RTRD, BT SRR FARBUT A 8T — A I K 5E 3o 1 A et X T
SHATM LRI, B EE UL K 2 B IR R T RAUT g Al A g 1, T b A o B
. EOAEFE Y, H AT RIS A R AT A SE (25 R N AR DR ] A

R 5 S SRR SRR, ORI Al % [ 1523, FRATAT DU BIXHR AT A 2R iRk TT . 3%
[ (28 R RIRE IR ), R TSR ONBCR I, IFFIH R A A AT R A A R 5
MR, R SEEE. RN, ERERRBEE S, 3R] PR A UG A NG
Ho REMR T 7VEE B hEEN, (ERE T RO A, XM AR AR 15 LAR .
I R BT A VISR LA E : NS0T ASIEBONET Wi, AN S0 3 A i
FUSMHABTE DL ST HEBE AR IRTE, A HES AN —2K.

1 SR BE FIBATLVE, B AN DR G DA HAEZE S, AL RBUT RN E . 53—, &
BUAT J e EoL 2 TIREE T, st FETL 2R E hEER, NS E Hm AT . 55—,
AT NN E B S P RER I ARG N, 5 QEEEE) h AR P RN, & R )
WA IGE RSN =, ZHEARTKES, BIE NS RG2S E PRk 2 A S

Zibprid, EREW I BURBEERE ] 2 N =0 ERATSE N, T B R BUT N g Lk
7y, W AS RO ERHZABUT I DU S T I A iR TR R SR U 5N BURBUT At g ok

= ANREFAZEAKTE

MSEERTT S, IRBER et AT R V. HRUE NI — R BER R E, FAARYE AR 51 R
L. HONTIBIEM e, RMTESIH 44 4 C 205, TR TR T VAR S DL A SR R4 &

e

F
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S Z= Mk https://wenshu.court.gov.cn/ (71 [ #3035 9) .
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4, gEip

ARSI FERA P FRERE P “ B K7 BHBATIRY, N “IRIR KT GBI AR
AT, BT TIOMRBGERIER ) “ XL . @i g5 nggish— B BUEHE R s,
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KE” BRI L EANEEG IR, SEQIL, IREFNETHE. B, FE B E NS
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L HAEW A — RAR B R B B ARR I, i 3 P8 A — iR AR Y 3R At B R A mT S g B A s
EYETR

Sk

[1] De Boer, T.M. (1996) Facultative Choice of Law: The Procedural Status of Choice of Law Rules and Foreign Law.
Hague Academy of International Law, 257, 391-392.

[2] Scoles, E.F., Hay, P., Borchers, P.J. and Symenoides, S.C. (2000) Conflict of Laws.

[81 R ERUFEN SR HEE R P R 7T BEIE W%, 2018(6): 112-116.

[4] #i%. B BRAATEE BRATIE4E R R 25 (2019-2020) [J]. FEBREHTF AT, 2021(4): 103-128.

[5]1 ZEEBL. REPI—BAZBERSE H SGERTR[D]: [t 2AA0e 3], BT FITKE, 2022,

[6] SCiEts. WRERAAT A E B2 O E5AM——FF A RF I RIEHIE L) 28 44 4[0]. KRS
2[R 254, 2016, 36(5): 5.

[7]1  #RfhTh. 28 EEEIE A AR B 5K 2 i 345 B B B V23 0 FH AR (v e v i 1l [9]. 97T R W 8 i DR 2 24k, 2013,
28(5): 67-75.
[8] KA. W= BB IRIENTEW IMZ A UG [D]: [ 224018 5]. B TR B K%, 2020.

[9] Reimann, M. (2000) Codifying Torts Conflicts: The 1999 German Legislation in Comparative Perspective. Louisiana
Law Review, 60, 1297.

[10] ¥Rl WUE AT YR I VEAEAR R Sk i am iz [J]. 1R 7%, 2018, 23(1): 405-415.

DOI: 10.12677/ds.2024.104243 399 il R


https://doi.org/10.12677/ds.2024.104243

	侵权冲突法律适用的“回家去”趋势研究
	——以上海地区的涉外一般侵权案件为例
	摘  要
	关键词
	A Study on the Homeward Trend of Tort Conflict Law Application
	—A Case Study of Torts with Foreign Elements Cases in Shanghai
	Abstract
	Keywords
	1. 侵权冲突法律适用中的“回家去”趋势
	1.1. “回家去”趋势之提出及其背后的成因
	1.2. 我国立法背后的“回家去”趋势

	2. 域外一般侵权法律适用中的“回家去”趋势
	2.1. 域外一般侵权法律适用的规定
	2.2. 一般侵权案件法律适用的趋势

	3. 我国涉外一般侵权冲突中的“回家去”趋势评析与完善
	3.1. “回家去”趋势应当被适当限制
	3.2. 我国涉外一般侵权冲突规范之完善

	4. 结论
	参考文献

