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Abstract

The identification of legitimate defense has always been a hot topic in the academic and practical
circles, and it is also one of the difficult issues. A concept closely related to legitimate de-
fense—fighting each other, has always been regarded as the mutually exclusive concept of legiti-
mate defense, that is, if the case is deemed to be fighting each other, it will negate the establish-
ment of legitimate defense. In practice, this mutual exclusion relationship is often used to deny the
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establishment of legitimate defense by characterizing the case as a mutual assault case. In fact, the
traditional relationship between “mutual assault” and legitimate defense is not exclusive, but in-
clusive. The concept of true mutual exclusion with legitimate defense is “fighting”. The difference
between fighting and legitimate defense is that the fundamental subjective intentions of the par-
ties involved are different, which determines the nature of the behavior. When making specific
determinations, it is necessary to look forward from the fighting situation that the two sides have
formed, focusing on the situation when the dispute or contradiction occurs. Proceeding from ob-
jective conditions such as the cause and escalation of the contradiction and the behavior and in-
tensity of both parties, we can accurately judge the subjective intentions of both parties, so as to
correctly characterize the behavior of both parties, and finally achieve the correct application of
the legitimate defense system.
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Figure 1. The actual relationship between the traditional concept of “fighting each
other” and legitimate defense
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