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Abstract

In modern society, the engagement is no longer legally enforceable, but it still has a number of so-
cial significance. Although the engagement does not have the effect of identity law in the general
sense, it is still generally recognized in social society. The reasons for avoiding the engagement in
our marriage legislation are not sufficient, and it is necessary to incorporate the engagement into
the legislation in order to continue the traditional customs, eliminate the gap between the legal
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norms and the legal society, and to maintain the unity of the judiciary. Engagement for the pur-
pose of concluding a marriage, both identity relations and property relations occur, is a special
quasi-identity contract, but it is not a precontract for marriage. In order to protect the freedom of
marriage, engagement is not subject to appeal and no liquidated damages may be attached to it,
but unilateral breach of the engagement entails liability. Based on the unifying function of the
General Principles of the Civil Code, and in order to cope with the problem of insufficient supply of
family law, it is necessary to consider applying the corresponding provisions of the General Prin-
ciples of the Civil Code when dealing with disputes over engagements, as long as they are in line
with the values of family law. Article 464, paragraph 2, of the “Civil Code” provides a specific path
for the application of the contractual provisions to engagements, but in applying the rules of the
contractual provisions, it is necessary to avoid an overly instrumentalist tendency and to safe-
guard the values and ethics of family law.
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X MEILIE[20]. 5 HULAR A 2 AR R E B IR 4R 45 IO T DAL TR O AT, (81 gt 2 US4 ) il
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ERTLy, HMWAZEGELZZSR . WRBAINIIRERMAE R Z), JENITLH L), EERRY
oRAR B [ T B RN i BT B AL AR 20 N IR E 55 B E AR 2 DR . TR RE RS N 2 2 5 A A
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BANRIELEEZIMES 2B EX 7450, wt, (E3088 7TEWEEHNEA . BAANRHEL S
fildk, (AT HARRR IS 20 2 25 € R vPAY, SO IR 5. Bl H AL, — A RSB g
J7 BRARBRUS 290, Qe D7 AR NE AN UTAT N, X 5 e B AR R s i — %A IR G B e R
BRI LI, 75 B A0 7 SCATAS A IR 2

5. IR EEER
5.1. BAFRZEMEER

(R ) SR T 3R HUA R RSB ROR, BNE & —BolE, 24 A wWEH T %709,
B U — R e TR ARAE 7 MU P A s T B ReE o b, (ROER) S04 32 B AU W PV AT e
A AT 9 SRR R — O E R W 0t & R AT N A BHAmE AT AN B id .

DOI: 10.12677/ds.2024.101025 182 il R


https://doi.org/10.12677/ds.2024.101025

VR

5.1.1. REERRN

WS R EEEA AL I E B PSR A AF RIBAMEH R, H o EEREN R L&A ME,
FEAME I A FHARKZER . H, SMAERE. 5% RNFEEH T i 5k, mxF i
FEC K BEENAER, WENAE. O % RN EH TI52.

5.1.2. RIEISJR

USUR X BE S FOMRRE(—) 35 5 2R AN IS 2056 A P RIRAAL IR B 2 IR [AR ST REEAT 1 L o 1 AR A I R TA)
USZ) 25T AR AL A i), I AR AL 1007 SRR AR, ettt X AL Bk 7 R PRI #e[26]. 1M dn 4 i
X BLSEAS 4900 7 2 gy vh ) 8 i I BRE R, RS & KU S R BR S DL, AT EAZE A A
PEREEHIARE], T 2B MM L. (BRIE) SR EE 10 e  “AFRRFEMSy, BRI
s REBAMUER, ATRGEM S, ERAEET AR R, 7 SIS U G i kIR, R
FLn] B AR B BURER 1 [27] -

5.1.3. RBRRAN

WEA TR BFRRARBIE I A R e R E AT S RIS RFNXR, REIZEERRAZN
AHEARK, WREERNNE, MALRANE. 2% EERRESEEBRREITIBHN, X
AR FUSL R BFRREM RGN, (2R Ade. B moRE . RO IS4 TR,
WS YT R A AR . ORI MR T A, 0 SR — 7 R T O B B R IR R S IS0 KR RS
B MFENERWR S5 0S2900, nT AR SHRVE A S HIE U 05 29 . (H2 VB BUR — PP BB,
B — I ARG SRl 43, SRS 500 75 B YR 1, (R IS LRI RO e /N T 4580, BURS 1S 29
EERREIE,

5.14. BME MBI

USLVE NS R 322y, N B JEMEEss, T DUB & 4 450520, (HAGE A Zw AR . SCRERF
LATSLAS TR, WS RBEAT AR AT L. Ik, B M5 F . MBR e — MOE T %26
RGFEAT N, B RIS AFCGHBR)IBR N o RIS 202 —FRe ik I B 324, (HARERH
S A5 AL AT DUBH S A RBH AR, BT PR 2% A s PR VA B S v e Bt ) P I T RAB, #BREA AL
BN F LW I7 258, HRXTHAE TAEMITES, SAMEWHLKMEN . FEL 5, HTISLMRER
RAEAT R, AR T 4N 5 — 77 MR I R BRI T R BRI 4.

5.2. AT ERRmEYER

(RIEML) ISR G AT BRI T “ & 7 A “ ol FROE, B aiif 1 S0 ot
EEEAE, SR EEEH AR, 5 464 558 2 3K “AREBRRMDU DL 6L R Ik
TREE, XA AR S G R, BUSAIRE S Ve S R A 0 iR i, R IR)F e
R, ARESHOEMH GRS . BAFIM A “5%7 |, for. Wir)E, SRR HE TISL17E ik s
1 BL 8 K i 42 18]

5.2.1. ERRYETR

B L W ] LUE M PR, AT RS A SN BENR B K R, A KA S
MR (R o SR BRE VAT & (7] G 7 8 7 40 B o S A0 K B 5% AR (KU AR JSORISEE A SR, 7 224 37 e 447 B 47
KA 2 E . LIFERARE, X EGHRAD AT UARE MRS BER " 20 HR[28]. 1
B “mrel” 2RGEH G R EwE, ESRFEREAE, B UERAS RS F .

DOI: 10.12677/ds.2024.101025 183 il R


https://doi.org/10.12677/ds.2024.101025

PN E

5.2.2. SRERANAIE

RIZEAIEIEL), XM TR, 10 “SRIEH " 25T DURENS UR 5% B2 g 1 1l FE -5 G
T, FEATHMRRW “EH” ARNVEMNLS: S0, 42 RE R R ET DL R R E] %
SEEEAHS A VS LS 7R, R IR ARG . AR “ S IRIEH] 7 PRI 0 A B AR AN 4 (1,
ANBEBIE AR, 38 T B HAE ARG T IR SLEH . I8 203 B KB 5 W 7=k [ B AN {H,
Sk G AT AL, SEIER A RGN A TR E HE.

12 H BT R E LA ENE SN E, NS RREET N, SR& S0 LR/ BUEIEE,
ANREFIH CBIEHL) 58 464 2658 2 7KK “SHUEH” MUN[29]. (HRUSL)2—FiE 51 Y, 845 HE
4 R A IS L 3240 J8 1k

5.2.3. RISERRE

(BRI 25 464 2658 2 FRERATE 1 8 10 5% R UM UNL 2 51 & [F) 4 o A6 — LR RISE, S G fe 48 51
BRI, AR . & RIEREKGISEH, EABEISLAMUGE, N4 0fE 5% Nt
ITEEAEARE: R, A RBEIIR NGRS RIS &5, A AERmIEHZSE. £SRE
FIA TR Gy, N2 256 WS A 5% B ST A TR N 2, R A TR G B e 3 - AT A 45 ) G 5 20 20 5% 2 G
B E SR A

6. 4518

USUR SV [LBHS 2 AR T IS A MG R R A —, TR IE R 1 RS BN &, BABARR
AR S, ARG US LI 7= A 2 ST LASZFE . BULE IR SR BRI LU US 2924 S B (1A S5 ) R A1t
%, 9T PRANE I AE S Z (0 (K1 R USRI T S AN R I D, VR I AR A T 5 2
AR T L ANWTE 1 17 SRR & H 5 2 Z F 5K A7 [30], 47 b BT & KA A H AR I AT #2
T Sl RIE S AN R g EOBRBE A SRER FE R RE, RS2 4y RAFAVE T K.

&E ik
[11 EW2E SRFRESREM]. dba: o E BRI R, 2021: 91.
[2] TRfER. INESS R RIEF I S ——FRE S a2 B[], EERE P ALBUE K 24 4)), 2012(4): 54-66.

3] &EFH. WEEEETRERM., WEREZHED]: (Mg, skl B2 EImE R i 5L, 2001:
32.

1 HWBF. HIE A TR —— IR AR AT, & I6REE B, 2008(9): 1-42.

1 BREE. LGN, FE. B ER-hEES R AT RS TEM]. G46: Tusd i, 2006: 118-141.
1 BREUE. b E S M. dbR: RS ERRTE, 2014: 73.

7] BREME. WSL9IREERTI]. VAR AT, 2000(5): 63-69.

8] [ZE]E. WBRER. M BREREE M), WU, B JbRC R AR, 2015: 197

[9] FM. S5k, BALI B S EHEU R ——— NEREU R I]. BUAHIEHE, 2013(9): 76-85.
[10] Fk3CE. EFZEM]. dba: SIS EE AL, 2018: 78

[11] . RVEFE R T MM, B dERTRE H AR, 2014: 20.

[12] &JH. RZEMARTIEAMERZ P BUERIE, 2022(6): 113-124.

[13] [V /R i BUAG. fEEZREEVEM]. EAEHF, ¥ Jbat: S HRAL, 2010: 32.

[14] RIEHE. vE4LEME 5 RS DL rb KB Ry g BN B X R[], hAMEE, 2010(4): 485-504,
[15] [f)90 A4, BEAT 8B IM. B8, 3. Jbat S ARAL, 2013: 27.

DOI: 10.12677/ds.2024.101025 184 il R


https://doi.org/10.12677/ds.2024.101025

VR

[16] ikfEHE. SRR AT N FIAI]. BUERIZ, 2009(3): 97.

[17] ZEgWiE. WIS LEMG 2 BB Rl LR R 224 3R), 2021(5): 171-189.

[18] sk#e¥y. B ECEBIEHSAH MO ——30F WS REMR(T)E 10 &[] %81, 2010(2): 82.
[19] S, EEEBM]. Jbat: FEBUE K2R B IR, 2000: 114,

[20] [HPKEFL&T. MESS SIBR-WE % % 2 2[J]. E5EE, 2022(13): 81-87.

[21] [HIXHEE. BT AR — R EF RO R ED]. E2EHE, 2009(9): 77-84.

[22] [HIKFBLKIE44E 1 H 26 H, KEk 21 1849 H[Z].

(23]  Z7KZ. USUA)EVE R RE SR R BRET]. MR ERIL, 2021(5): 102-115.

[24] FKFFE. JEERE R E RG] EFPRR, 2007(2): 78-84.

[25] JRAKER. SHRETEEM]. dbat btk i, 2012: 73

[26] HERAE. WSE. A 5L EEREF KT RS 5 WAL R s 72 0], 677 ROGR %W, 202103):

101-107.
[27] VEVE. FATEZ JGIEIR A 7 A b [ Sk CRIE B 28 10 5B IS A R FIEIE HI[T]. HAhEaE, 2018(1):
120-149.

[28] EFH. wAMRAMUCTRELEG RGBS RGE ). %5, 2020(1): 32-46+192.
[291 kA, Tk (REML) BHET HMHRA ISR R[] dbJ52%, 2022(6): 81-91.
[30] ZEH%E. RG-SR IR SRR RS RR[T]. 81512 KR, 2020(4): 133-143.

DOI: 10.12677/ds.2024.101025 185 il R


https://doi.org/10.12677/ds.2024.101025

	论婚约及婚约的法律适用
	摘  要
	关键词
	Discussion on the Engagement and the Legal Application of the Engagement
	Abstract
	Keywords
	1. 引言
	2. 婚约双方的特别关系
	3. 婚约入法的必要性
	3.1. 延续社会传统风俗的需要
	3.2. 解决现实婚约纠纷的要求
	3.3. 维护司法权威的需要

	4. 婚约的性质与效力
	4.1. 婚约是准身份契约
	4.1.1. 非契约说
	4.1.2. 契约说

	4.2. 婚约不是结婚的预约
	4.3. 婚约的效力

	5. 婚约的法律适用
	5.1. 婚约对民法总则的适用
	5.1.1. 民法基本原则
	5.1.2. 民间习惯
	5.1.3. 意思表示规则
	5.1.4. 总则其他部分

	5.2. 婚约对合同编的适用
	5.2.1. 适用的前提
	5.2.2. 参照适用的内涵
	5.2.3. 具体适用路径


	6. 结语
	参考文献

