Dispute Settlement i fi# 1k, 2024, 10(1), 323-335 Hans )0
Published Online January 2024 in Hans. https://www.hanspub.org/journal/ds
https://doi.org/10.12677/ds.2024.101045

R ICHNE R ERRIE I RT3

T H
REIRBE R E Ryl bs, il

Woks H . 202348 H24H: FHER: 20244F1H4H; KAAHM: 2024517 12H

R

H A RFFARRARCYERNEZRE, WAH RIS AR SCE R R4 KL F . 230K
BT WERTERERER RS, FERRIMEIRS AR, HACWERIEH =%
FEA RTINS, BT MR E S OE R GUSERE R KRS RE MR OB RS
KRN, REEERREN TSN 90— B e, 7B TG E B Y12 SR U X
DANIA . SRZRIFEEEMN . BB EBRTRAMR. BHERK SO BEA IR 52 & B T R A i N 5 R
Ak, ASCEBES DOCYRIEE SNV ER . SRS FHMES B4 RAERKSCER TR
W, UMEELH-PEXCBRT EERBEAZFANAZRRR, MTEXWEBRENFARERMEN
SEE R, TR R B ORI AR R SE e -

X 5in
WRIY, BEER, MZHEME, REEGERN, REIBRREN

Research on the Legal Application of
Recourse for Lost Cultural Relics

Ziqi Shen

School of International Law, East China University of Political Science and Law, Shanghai

Received: Aug. 24th, 2023; accepted: Jan. 4”’, 2024; published: Jan. 12th, 2024

Abstract

International civil litigation is an important avenue for the recovery of lost cultural relics. Deter-
mining the applicable legal rules is the core issue in litigation concerning relic recovery. This ar-
ticle focuses on the legal applicability issues in the field of relic recovery, defining the concept of
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lost cultural relics to clarify the scope of the study. It also conducts a comparative analysis of three
legal rules applicable in relic recovery, highlighting the dilemma faced by China’s current legal
application in relic recovery: the absence of unified conflict norms specifically addressing relic
recovery. Currently, China can only apply general provisions concerning foreign property dis-
putes, leading to challenges in practical application due to difficulties in applying the principle of
closest connection, lack of rules regarding the laws of the country of origin, limited space for au-
tonomy, and ambiguity in defining legal provisions, making accurate application challenging. Con-
sequently, this article suggests establishing comprehensive conflict rules for relic recovery based
on the laws of the relic’s country of origin, while considering both economic compensation and
“proviso”-setting. This proposal aims to better balance the interests between relic recovery clai-
mants and bona fide purchasers, thereby providing a more comprehensive legal framework to fa-
cilitate domestic litigation avenues for relic recovery, ultimately promoting the smooth implemen-
tation of cultural relic restitution efforts in China.
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ROR RIG A S L T G IR RS TR E N 1840 FFHS iR J5 21 1949 4855 (B g 321 — 5 4R ],
R E I AN TEERE G DL SR . 1 S AN AR (AN VR AR TR A R SO (0 1)

HE A4, VRS TR RIREL . s AR A T BRI AL 2% B SO R R I S5 40 1 S . B4
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Table 1. Classification of displaced cultural objects of different periods
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H= K TARERK MR A SAREL S . IRKRE P EELRE T2 NEK, A
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ZFR[14]e — MM, KRR B F LM T R4 35 BN AR 8, i i R [ R mik e TR 3 JR
PR BN HIRR] o FEW) 2 PR AE 5N R, Sk N B SO BN R RE e, — BORAE S RAF
Jrid F AR S T B T SO 5 S S 0T ) A S AR R ARVA B, X5 W] B A AT i H0d F AVE
W+ CAT R A s, BT SR N RENEIGE SR SCIIT A AL, IS T A AU e HE + T B 5 2
b, HA G M LAPAG ORI . R BN SO I . ARGERL . ARIER 5 — R VLI BRI SE sk
B AR R ST EURIERRAE 5 [15], M IR T g b SCmie R I

S0, BALT SCORREERTE . B Z T AEMGE IR IE F R 2 HOE A 5 R R, HIFANE
EOCWRIE G SCOA R T IE R o, S RITEAAE IR - SRR, SESARE. L5,
SRR R R RAE S, SR TE A S A R BONT J R B At X — B R B AR S U R R Th A5
B E[16]. TR EE TS W Ptk 5 N UGS P HERR T HAEIE ] T 2R R IX — Rk i i 5 3
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WObR O AE R 55 JIA], SERAE I LA I A B S TR, REE K L RA R P S
Wz Fifests, HIEWEE A RF PR EE,  “E L 5iF R AR BN, MRIRA: KSEXTT
T NEG L R, AR B MR EE N i - 7 M S8 B3 s B OO 8% 1 DU RBIg AR H 7 [11]. BRI, 3%
BB U 2 T AE R SR R A A S o (HAA 2R A2, B 8 50 SO [ AR A2 5 ) H 2 S
RIAZREIY e 5 R AP AR T 2P IR KE ML, X 1H0T, [ Sy Y2 8 2 SR 0

un AR H AR
3.2. SRREEHRN

3.2.1. KiREEZERNBEA

SR B A& ) P ERE 1 SR BRI, B vk 2 S AT DU P St Ut [ 32 00 0 A S Uk FH 470
Z FTAERBE BRI, AT~ R4 SCi8 2 E RSO R BT A AN B EERI 2R 18]0 SRUE ENERUN, AR5
J& LR (lexoriginis), A2 48 SCHIIE Z G0 LI R SCHISRIR [ A E AR V2 v ik 8 7 v

R FFN L TG VF 22 SRR IE FH U R IR VAU SRSt e . P52 « Je £ i(Symeon C. Symeonides)
MR, VB R KAER, BB AR RN %R EOREAR,  WniE 57 B AR AR R AR S
PRI 77 BT AE M (RVE AR (19 8 HL T « 254148 (Derek Fincham) %% [F3& Fl SOk IR V%, AN “ 2R M
SCPIX T NRB AR L B EEANE, S SR A TSR, & Y BT A U AR RS
W F= IR I W HAEIE” [20]0

1991 4 [EPrik 2 B R W RIEE T O SUb = (R4 A T 1 B BRZ AR i S SE i) (BAT i
FR€1991 4ERLD) ), B IRFEFRSCYIE RS VOE AR EZ . CEIZRBUER T “Polh e o gt &
10~ KI5y AT A [ B 52 1) HoAth A 7 J7 2 e o B S 3t =7, DR AR R SC i BT AL G2
WERIZAZI21]. BEAh, (1995 FEAZY 7. R 2014 A (ST IRIE MR G E 5 R AR 1 S0
Yt 2014/60/EU $54) (BL R fRIFR €2014/60/EU $54) ) 2510 # 0 5 SCH Bi 45 A 40 303 P SC AR I 777 SRl el
Pio ZUb, SRR EE RE F DA X IRE E BRiE S TR S, RO SO AR T S i — K
BT, (HLEBENZ, E LRJUNER STz F,  (EERRED B TRIEE, BA IERERL R
71: €2014/60/BU 454 ) XF W R A HA BHEEH M 1995 ALY HilAH 54 M EHZ
N E . AT DA, 7R AR E PR AL S OB IR G AT, SR VA S F AR A s b
tFRESTRES IR

2004 4E, LRI S BT R (EBRALEEIEE L) 55 90 4558 — R LLE A SR R E 1 K5 E 2
FM[22].  (EPRFAVESLY 55 90 e, —[EHIERMIZERE N AR RIS, & ZEEE, HIE 2
T M T AT 3d FH R VA I SCI AT TE Y% : (1) 1B 2R AS R 325 2 ) S N S AR 47 H 36 2 I 3 NG 4%
&R VFAR SCATTE LT . (2) SCHIIIE 2R E % 838 FH URIA RS SCHI T FE MK [23]0 12 iR BPR RE [E v
Yz A R AR 45 4, B LAE FH R AN SR, 3& 2 B AE g il ob . — 7 TH T 1 SR
PRI, JEHRTEE SR E R A4, (BYRIAR 2 BT e R e & ST T,

O LTS P IR T INEBR AR B L2030 58 2 S kIR AT R TR B 1Skt I H BT U 2 12 [ v
SCAC.

T (1995 ALY H3EH 2R NAAAZ AN, FARERIBEGE SERIEEARERA Y, BSOS, REFERIER
Al [ R PR R R

$Directive 2014/60/EU of the European Parliament and of the Council of 15 May 2014 on the return of cultural objects unlawfully removed
from the territory of a Member State and amending Regulation (EU) No 1024/2012 (Recast),

https://eur-lex.europa.cu/legal-content/ EN/TXT/?uri=CELEX:32014L.0060.

°Unidroit Convention on Stolen or Illegally Exported Cultural Objects (Rome, 1995)—States Parties,
https://www.unidroit.org/instruments/cultural-property/1995-convention/status/.
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3.2.2. ERRIEEZERN ZF4Hh

(1) 38 FH R U5 V210 0] (g A7 3

B, BT SCYSRIEENEERA . WNARERAE R, A BN BEARE Y =ik 2 7= =
EERiN TR R N AP E el i ks AT (TR <P ) e LI b s NS S5 e N2 Y TR S N € S L
T SRR E W =y AR, RIS SO 18 B e da S35 — [, RGBT AU @ A B E i
CHRMEYANTE F 38 RS S R BRI NIRIE . HoCY) 2 RV E 22 B RR R s, 5 R IR I 1 Bk
AR RARET s, REEA R IE Y5 S5 BOR 32 758 AR E 177 387 0 Sy
PRALCRY . (i3 DRHZ AL T 58 AP A L 52 SRR B0 =3k 3CE, X SO [ B R4 SR AR

H, RSSOV G e A VERE B, SRS ARER . SRR EERUNE R T BRSO
(I SN JEAT BB X 55, B SCUISRIER 1Y, DAMRREAS 5 Ak, 4647 B SRS 100 7RIk
AT R B AE M2 2 Bl % SRRV E A D R [20], BN AT TS & T SOV R BT A BN R 25 FRCRI,
R ANE > T4 0 18 SO B BV B A . (] T R4 B 2 WL AR M E R AT 5, Wil
& Y2 BT AE B R EVE SR B SCIAT IR A . Wik, X STk p A 20, a5 a8E
PEA BITORBR[ 14], B bR SCIEE 4 ) 580035 BRI 77 1a) 8 s[RI IR 5 AN o T i B B A, R4
HSCHIR AR R, HEShIR R SCIRIE[20]

E=L PRI T SCRERME R RS . SRR 5 SRR R SR AN BT 43 B 1) R i - A E B
FERAX G, EJE ] A R —ANERE I, SR ORTE N, W R R ™ 515 R R R [24]. SCYSAR
CXAHET R TR A, ST ANER RRESC S R R RO AE A, AREL TR
RS E R B AN FEEF R IR R, SCVRIEE SRk SCA BN R ERIRR, & REE
AT DLIE G SO 5 R A ) SO S AR I 55, i e Sl (R IO 7 AL T 2% A A SO A B, B EE AR
B 7 SO i [ R 2

(2) 32 FH SR R0 00 1 S R

F—, mE TR EEENR S, ZOSCRNERRNS . a1 T, fErE. 20E
5 R JE E RN SRR AR AW R, AW W, VR E HiE AR E N, A5
B T A HE R a8 [ VA 1 B U R TR R A B R BE B A B B, 57 T 7E H A E
FA L PARBZEGEERGVEIAT IR SR, B B T HAE RN, BRE—ERE L
ks 7 EACEEE R

F, BRI GERYT, FIEA T IE M E B AR BT SRR [ 37k A ) T
PIEFTARNRIR G, R E HEHREENE, 28R NAER 5 RS B i 55, WIAELE
AR FE T A BN GRS, 7R S BB — BRI IEHRIR I, M DL B At [5] 5¢38 7500 S A RIAL
a8, XTCEES A IE SN E H bs A -

F=, CREEAEAAEF U T CSRIEE” A€, FEXYIRGE - . SCYIRIGRE AME
BT B FE b . SO BT U A B b B T 5 2 B bR v, H AT E PR AL MR T R AR . Gi— R
W VESEEET AR SO R S E AR BN E N, B AR BRSO e v T DA A e
NETERUN,  FtF SR BT AU A2 2 s B VR R AR, B A 1 S Hh 1 R Sen sk
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AN E ST IR E AT IRAEAEA/NIHESE o K58 SRR AN B i 55—, I SO — R
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B Ja REYRAR FEHIRE 0L, HAEX —8 KGR REThARNERL 5 5 55K LI, B+ k.
FERMIETE T, AT — [E AR B A2 BR A R A FE A 2 B, URiath 25K A 2O RIE R
(I 2R BUHAT KRR A, 7 RERDN S A28 IE DT, HEDvARERF SRR MM S RS E R, A
ESIE AR & M5 R AR KR . B, RS AR N SRR B DR T A R MEE S L
RSB PRAL -

3.3. REYVIEREN

3.3.1. XEYIERE N #HR

REVIBCRIEN, RIGEBIMNRERRP, BT UFNEROEBRAEIEE A, E ERNEH S
ZIEA I R A B VR R I SRR [25] 0 3% — J5UN B2 R 75 B A TH 40 BT WU 24 3 AR IR R 1
MIRBREE N 2, PR A VI R IGE K, B0 E % R . i ) B 78 SOt (e A R v s 2 R )
ARG IR, SR A T LI AR, NPAES &, HERErE
PRI A AR SEbR, e UV R SR X — B4t O 2 7 55 B 45 B SR A R 1A SE B R 1 B R H

W& E BRSO 5 AR TTIA R R, R ORI IRE], A2 A TEBRATE T BARME MR S
GRUT M. P58 R BdR k, o] LURE Bl S8R0 AN SRR AR 45 4 1 7 5, 3l 3d e A 8
PR R R SR AR X — 2R 4, T3 A SEARTE R i S U % O st “ e DIBE R R
Az — B, TECB RSP IE R VTR R By T SB—00, Mg 9FE AR B AL
FAAE BRI I 2, B 46 BT A BN 5 325 T S N 75 4k HE A5 E 1 5 (1 16D PR 25 VA A A 4 25 ol
AR F AR S E I E Ak, RS AT RN G A B, AR S N E I E i, ERWEA
IREURATE AL, WGEATEE =00, T NS SRR RMELS N R, AR CkE, 4F A E
Pt s, FE B K ATERZ G R B IWETE, PAJRBTERATEAHE M= T &S0 T 58
ITTRIVRE L% . fELGEHE DRERMEL T, WERLRY REITAE RN, &HESZ47
TERCE VIBCR IR . IXFPE B SR IE S, 208 T — @ MME AT A A B 78, IR0 v 52 Je A i i
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