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Abstract

In the trial practice of infringement cases of geographical indication certification trademarks, judges
may actively invoke relevant content of the defense of fair use under the circumstance that the
defendant fails to give defense or raise defense of fair use. The related empirical analysis shows
that there is an increasing trend that judges actively invoke the related content of fair use defense
in the judgment reasons. Relevant theoretical analysis shows that the fair use defense is a type of
factual defense that judges have the right to actively invoke it, and the articles invoked by them
constitute newly-added fair use. On the premise that the conditions such as the place of origin and
quality are satisfied, the accused use is justifiable. Theoretical and empirical results show that the
priority of protection of geographical indications in the judicial field. Therefore, the identification
of the status of defense of fair use should be unified in practice, that is, by taking trademark use as
the dividing point and taking place of origin and quality as the consideration factors, the defense
of fair use is not a necessary step for the identification of infringement of geographical indication
certification trademarks, handling defense of fair use by classfication.

Keywords

Geographical Indication, Certification Mark, Fair Use, Empirical Analysis, Deserved Position

Copyright © 2024 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 5|8

HIRBR BUEA BT FR L — AP BRII BT R . — 710, HORAR SRR B SRR, SR R E
Ji s (R EIHARRAE 1o 53— T, R B R AR i SRR i B R 55 BAT i B T AL ], i
AZLLAN) B B AN NS T I i BB AR 55, P DAE A28 il B A 55 (R =ty JEORE, f13& 59
Ji B HABATE i R ARG o BB ARG B R b 0 S5 AIE W R s R 2 LGRS B B AR A5 2] A
Ut AR GIEMI R AR PO E IRl 2 & (RIARIED 55 59 2558 1 Ak & B AT O UE [l

A B A I R DU s FE ey S SR U B AR T R B B EOR 3B 1 PR I DL T
FEAEIIMRAL o JFEVAE— 4, BFET RS a0 5 S EME PRI RN 2R 2 VAT TESL
Frh EZhERSI B SLAT? ESR TR R AR IE S MY X EEHE M AR A R VR E AR HE S
e L EEEE TR, TR AAT NEN G TEAE. 52, EE R 17
NA G =TT R AT N BRI R B A, 53— J7 ARG B A oA A6 XA OC A A T DL R Y
AR PEt, MR i R AR PR I ST R B AR R I AR IR S A st i b BRI, A
SO SIE 73 A R0 B 18 73 A 9 Ao B A A 1 S B FH B IR S Bn RS AR M AT

2. SIR{E A B IR IR S AR R A P R SERR (L
2.1. HXRBEANRRSIER

AT T RIS A ORI T < AR, SR 5 AT R R (1) R R PRE

AR BRSO B R AR 0T, JRIETE T ATIAR 118 B AT B E R R, TEI R T U
AFRETER > N AR AR T SEBR™ .

DOI: 10.12677/ds.2024.101027 193

4y

PES


https://doi.org/10.12677/ds.2024.101027
http://creativecommons.org/licenses/by/4.0/

)

N CRHT 5 (2) BOICTRBRGEN AR 5 (3) RRBIERE N “HEARE” o (4) K REBEREN
“TRPREUBUR . RIS o (5) A H IR E T 2019 4223 2023 4 (6) #bdRE “ Bilg” . 1%
BRABEZHRET, R LRI RS IE RS, SR P & S O
PABEIR T & BRAE F AL BE R S P A St

FEREZR S R b, ASCEIGLUT RN : (1) ASCERE K B STBHISRAE, SR St
AERE L 51% 51 I ZAF, IR RIE TS0 7t H K 98 56 R A DU 1 PR S5 IR B P AR IR AL R A T A
Hofir, B ELZHURS RAEE BLAERE R, B BNEE U N AR E, BRI BUERRER
FAAE, BRI AA TR B B (2) X T A P B M BRFR A B AR A SR R O 0 B iR o 745 & A4 B8
e T WAL, TR R R A g i e, T2 R S B S B R IR 3t X 2 TR
WISRERI SR AF, AN R & BAE U A (3) ASCEBUKIR REFER DS R &8, ST A
A RARBONE R R (4) X7 A —F AR — =6, JEUERIAE T %32 Bt o B PR 36 IE W R AR AR B AR it
Xof 5 BRAE T PP 0 A B X AR SO TR B, Qb B REAA I & B BUBRAE BEAS RV AR R R g

2.2. XTAEERNBE IR SRR R R P AR STIERRE

HERRTE R R BT INE I ZAF R LT 3 ), 30 118 MR E R A 4 (9 RS A kA5 . O 1
JE A PR HI DT A E O B AR AR I R R AR B A, B LT DR = AN o e R 118 A7 ZE AR kAT 5
ERTTL, BARGE R .

2.2.1. BRIEREEAHIE SR EAE SRR

IEWRTSCATIR, A R A B YU SR, B AE g Eah iR A B P TR A S Sk B AR
DB R SR A R A B I BUB A B RO S PR, WASCERIUK 118 EEMkRE, W AAHEMN
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Table 1. Time distribution of cases involving the defense of fair use

= 1. SR ABE RN R AR E S B

fif ] it Wk A AW R bLE
2019 1 1 100% 0 0%
2020 28 11 39.2% 17 60.8%
2021 50 28 56% 22 44%
2022 17 12 70.6% 5 29.4%
2023 22 11 50% 11 50%
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LR AT G SRR ER, BRI AR AR SF A BOBCA, B Ja 4 S 4 2t 0L, N E R BUK
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55.6%, W EHRERMN 29.7%. ISR [ ATRAT ST, B3 20 N2 BRI, 2019 F & 2023
S R ARG R A AR L E R BT, 5 A A BUA SR AR L 2 BT .
AIOL, AERBIEAR BRI B AR AR A e, SR YIRS 2 R AT 3RS, IR HiEAEk
WAFAER T R AL A B0 F PUBEAE LR R P AL X — S B REAR.

Table 2. Proportion of active invocation in cases involving the fair use defense and in all cases

2. ERESIAESRAEEAMMNRGREMRAEFRILEE

fif ] ESEEXZE ] et P tE EEPE tE
2019 0 1 0% 1 0%
2020 7 4 63.6% 28 25%
2021 15 13 53.6% 50 30%
2022 5 7 41.7% 17 29.4%
2023 8 3 72.7% 22 36.4%
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Table 3. Support for reasonable use defense
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