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Abstract

Commercial usages in article 9, paragraph 2, of the CISG are different in nature from international
customs in that they are not a source of international law and do not have the character of legal
norms. The subjective view is that the binding force of a commercial usage arises from the agree-
ment of the parties to apply the rules of the practice. Commercial usages do not have legal effects,
but rather their effects derive from the consent of the parties to their application, i.e., such consent
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is “implied”, a criterion that UNCITRAL also intended to incorporate in its formulation of article 9,
paragraph 2, of the CISG, which is subjective in nature. Implied consent is also an expression of
will, and implied consent is not the same as silence, but is the consent of the parties by means of an
indirect method that requires interpretation to be ascertained. In determining whether a com-
mercial usage constituted implied consent for the purposes of the CISG, it was necessary to take
into account the number and circumstances of the transactions between the parties, whether or
not the parties had reached an agreement at the time. Where the parties are in doubt as to wheth-
er a practice applies, caution should be taken not to apply implied consent lightly.
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