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Abstract

Article 406 of the Civil Code reverses the old position of not allowing the free transfer of mort-
gaged property, and returns to the proper track of property law advocating the free flow of prop-
erty. The non-transfer special agreement mentioned in the second sentence of Paragraph 1 can
only have the effect of debt law. If there is a prior agreement but the transfer still occurs, it will
cause breach of contract liability. The refinement of this sentence in Article 43 of the Judicial In-
terpretation of the Guarantee System is a misreading. The violation of the notification obligation
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stipulated in Paragraph 2 does not affect the validity of the transfer act. The setting of Paragraph 2
is to coordinate with the Civil Code allowing the transfer of mortgaged property and open up a ba-
lancing mechanism. In cases where the enforceability of the mortgage right becomes weaker, the
price payment mode is strengthened to supplement it, and does not constitute overlapping pro-
tection of rights. Mortgagees do not have priority repayment rights over the price payment. The
textual meaning of “the mortgage right shall not be affected” should be interpreted systematically.
In many cases, the enforceability will be extinguished.
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