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Abstract

Guarantee is the method of guaranteeing the performance of debt stipulated by law or agreed by
the parties. With the development of economy and the diversification of trading modes in recent
ten years, new guarantee modes are constantly emerging in law. New types of guarantee, such as
“called sales contract, actually guaranteeing” which is named as paying the debt by a thing, are in-
creasingly used in modern economic transactions. Because of the contradictory judicial guidance
documents issued by the Supreme Court and some provincial high courts, the handling of such
cases by the local courts is different, and even different judgments of the same case often occur. By
comparing and observing Chinese and foreign traditional and new forms of guarantee, cases of
different judgments in the same cases and judicial guidance documents, the author summarizes
the mandatory provisions in the guarantee system, and then demonstrates the validity identifica-
tion and legal nature of the above-mentioned debt-in-kind behavior in order to protect the mean-
ing of private law to the greatest extent. The principle of autonomy and freedom of contract makes
the law really play a role in stabilizing the order of social and economic transactions.
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