Dispute Settlement i fi#{k, 2024, 10(3), 130-135 Hans )0
Published Online March 2024 in Hans. https://www.hanspub.org/journal/ds
https://doi.org/10.12677/ds.2024.103176

b 5 20 AL ST AR IR A LB S AR

A &
IR A BE, P E T

ks H i 20244F1H3H; FAHHEB: 20244F3H10H; KAAHB: 20244F3H19H

=

ARFFRETARBILIRACTT RN, B Hk P SeRIR & E B AL RIS . SR R EURER
W BWRZRNEREREANNEEZY, BEBITAREERIRRZL RN ERESEE. 9T
B EAMN HAAERZIL IR HRERIKE, BrXRERRERNSANER. HHEERTREM
B AREILTR A4 TR R BAR k2% . JEIT EEBRIR R0, AR R T X RBLREE FLATAA
BRIEMENARLET X, BrERRA TRELRL T HEEENER .

X 5in
REWM, TR, HEEARLY

Comparison and Analysis of the Penal Basis
of Attempt in China, Germany and Japan

Qing Zhou

School of Law, Macau University of Science and Technology, Macau China

Received: Jan. 3rd, 2024; accepted: Mar. 10th, 2024; published: Mar. 19th, 2024

Abstract

This study focuses on the principles of punishment for attempted crimes, covering their legal his-
torical roots and a comparative analysis of legislation from an international perspective. It ex-
plores major theories, including the subjective, objective theories of attempt and the impression
theory, aiming to interpret and explain attempted crimes from different legal perspectives. The
study analyzes the legal basis for the punishment of attempted crimes in Germany and Japan, re-
vealing the characteristics and differences in the legal systems of these two countries. From this
analysis, it examines the principles and ideological context of punishment for attempted crimes in
Mainland China’s criminal law. By comparing the criminal codes of these three legal jurisdictions,
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this research elucidates the different approaches to the commencement of attempted crimes and
the regulations on impossible crimes, highlighting the significance and variability in the punish-
ment of attempted crimes from an international viewpoint.

Keywords

Attempt, Inability to Commit, Basic Position of Criminal Law

Copyright © 2024 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. BRI

AR, mTERERE. DARENEZEEY L, ULKESIAER. HAKBEIRMNALE, SRSk
A0 B TR RS 0 8 8 B TR 2 S v R B i . ey, X JRAC TG B A 1) R R R R AR
BAL, MATNALRE, SEhs EAAESCOU BCE A IR RE P . [ 5K st X AN Bt R I B
H AT B AT AR5, A AR B I AR R R AT 9 (E RS SR SR R O AR G 1 e T AN A6
[1]o ARFCIRN AOSCIR P Ir) AR 2 DA 2 A 56 R AU o AR S B Ak A, S 2R TR AR S B ik
eAl2], WRMEAFEINTLIT . R IEME SONE M T 3] HRTF 2 A S MR T
TEE PRI EAR, HAERE W8 EAEZESR, Rl AL RINAE L. /18R, TR IOVERI L,
TAE H A2 I R v P9 BT IR AR 2 (R (R SE 4B T R 8. B AP ER X S0 B 2%, (BRI
WHRITEER R B IE . BMIE TR WA R E R AR AR FE A SR, AR T S R
(RIST I FERTEAR I S, o 22 TR AL o T 0 2 AR s R LR i R

2. BEIRZEICATIRIENIE ERIF

2.1, EEZFR

KT RIBIVAIATIARYE, —BHAEEARME L, HP T 320 3 SORE BAE K WA ZE L.
FeF W SCRTE AR B AR 118 DA BN G BRI G 43 4] .

1) EWRZER

RSB0 PR 1 ST AR TR U SCERR R b, e R BRI AR IR R B, AEAT A
B R A SEPRfa e o i s R TR RENE, R EAT O NA AR BB AT . A Rz AT N RENS S IR TRAT Y,
IR AZAT Jit e 32 B d IR G o A W eR AR 7y s AT 9 N ROJU R S AN B PR 2, R §1 4%
TR RAT AN IR IR R A E R AR AT . HAERE T NN BN ER, RS EHEIL
TR B AR RIS AL 1, VAR AR L AR (IR R AR A G, R SEEELREYEAR . B4 E
X X R A E R SR IR AR IR 7 TR S RE AR BT S . R AT A A
SEeE AR TR R ARSI, RIZE AT AL TR IR I B LR 2R, 58— A9 Ak T4 B Mk i AR T XU
SCEE AT NS 2 B RS R BR A s 268 NN, BR TAT ARG RIGE, 75 B2 8 “ ikl fais ” (5],

2) BEWARZ®

LR IG B W] DUIB W B IUACTR 2 2 A B K B e B AR AUAURI R, T2 00 1 SORE AR, AU
TR AT AL P2 B —, RAESKILH TAMBRRAG I S EOLRM H 8; 58—, AT NSRAREH

DOI: 10.12677/ds.2024.103176 131 il R


https://doi.org/10.12677/ds.2024.103176
http://creativecommons.org/licenses/by/4.0/

IR R SRR, MR« SR AN R e B RIS 00 T AN Be A AR T A AE” A “AEXS AN HTRE” F1“ANH] R
RE” K. TWALMIEN, TS REA TR KA . AT RELX] 1k 5 AL R MU N

— R, AR FRR N, X CUESEIU TR B AT A TR AR FEAE TAT A AL IR B B 48 8%
MAE T KRBT N EER 28 M SERE[6] R — N NHAT A B A NIENGE, (AU EAFERILEGE
I RV, ) T AN SZ AT AR AR

3) BRI

TE RS T 0 2 25U O R gt M PR Ak 2 4R BV MR, {E Thon. Bar #
Germmingen 55538 A FLAIHE R, Roxin ZURFEHEY “ 20 ” WA iz 82, BIFTEm “e8is i
S N, T CUESERARIR T AU R AN A — RIUE B RO SR (R E
By HR, BEFEE AT NBNE T AR A SRS O iSRS EAL R A R, A
PPVEE T B RPE S O 23 he . SR, BRI — B RER “VERES” SHAE. EIHGR
THSRERA AR o X PSR AR M ST R I, XU IR F 54T FIRL I KA R e 1

2.2. FEARZFIEHLLTIRGE

1) #EE

TE IR AT DAY g ) S L TR SR A A AL T3 — M A A g S MR B R SR 22 4%, 4
JEIFEAZE AL TR FE T XU IEACE ) E A . R E RN T EBE 220 “ENRIE 7 A MR A 18
MUBAR[7]. SAAh, BEUS BT RSN R 7 32 L i SR B Mo A LR 3R A “ PR sit” , Ti
ZHE DL U A IRIR IR DA, 2 DO, A R A TR SR B A S SN .

MIEEREN “RZE” W MERE, RETNANRGIEEF SR, maZ28i. dTEmh
B8 AR TR 8 B A AT O AR R A I MG, VERE S RE DR L U 0 7 G A ) ek
B GRBRAL T, ARG TRMRILTE, HAMBILEE. R T W2 H L S .

WRFFEHRZARBIFA, FEBITN “ATR57 « T “A TR PI3RR AR A7 7E AT Fh 18
ZSE, BRARRARESRERN . CRFFLIENGE, ROINEE, W EFAEEERGE, LHAT.

2) BHA

S H AT 32 B DAL [ L A P e TR SR O R, DA S 00 A B R O Aok Ak P Bk ot 2
RBEICTE M ] B8] o IX b 3 M0 E OB TR AR H AR HT A B e, &M SORTE B e se s A E i
T A T TR R AR S0 RS A A, AN I S U P 0 5 R 96 Ve A AR LA AR A A
MRS

HAFNERIIEA LYy, N CHARTIEI) 55 43 0L “ZWSER 7 VBN “ S0 Robsa ol 1—3t.
HHIERE, “AREM” BmkE AT, PibzlEkE OB siE bk o RRRATEE
B A G R T BE T, AR RN E AR . ISR SRR RS AE “falR” . BT AL
GIFUGRIUTE, UL FAAT A BRI A P AT A 3, DR SR L ZE ek S i A AN AR 71 9]
& T Bl ] LAIE B H A2 6 &MU 38 A 48 117
3. BEFERZILATIREBR BB B

HAT, FEE 6 REIOMARILMTT, KEEIET HARNEUEIR[10], XM HAZ B EH
S AT A — 5 I, AR T BORO 2 WA 2 SRR S, AR A % R ) SE A v,
FIRZH IR KA S S HEEIAR, SECH %A Lbrr g E .

KF X FUEILIE S FRIAE S FIOATT, ARIEREEE —+ 5% BB+ =40, AR

DOI: 10.12677/ds.2024.103176 132 il R


https://doi.org/10.12677/ds.2024.103176

F#E

TR B 7 R s R S, (HRTBUAER . JRAERAR YT, HERTIET. MEiEE SO
BALTEH IR, AT X T “rhBoaR” , CRIERGIEER” BTN, “CERTEET K
L, BUAE R BRSPS sEbnfal, REATA AR EREE . Sk 7 R W HIU IR MR,
WS ZINE NIEAR, JF T DALY o BB YRR AR i N AR 00 SOV ik -, TR IUARAE 1 St 2 1k
RKTWAREZEMY, WIERNAETLE L, REPHE “RIRER” ZLUN TRy, U aRE K
ek UL EPATI, FITZPAT I, BCR G F R, T, R, R AT

WG LRVEEE, TR B, REAT NN RREEE I e, IHRIEdE.
RATNNBE R 1IEAT Jy, MW A BAEREOS BB, TRKIEHE T LA . (B5ERIH 218 E S
R, wREREE, ATE EREREELT . XRFETENRE, RETEMER “RN24 50T
A3 SEREEMER) “A AT RKi ERAMFR, (HEPRERAA AR, REREKNES 2L
TR IR BRALAEAX BRI 5, TR “ AR AT IEEE, AR, 0BR[],

TRRTRMEN RN o ES HAEEX T 0L AR O EORA R 30 SR
IR S5 R AN LS B ARRE SRR BRI “OTaa AT 7, T ELBEE B PR AR A RS, s T
TRERI AR 28 R AR DI RE . BRI, SR CAESERARIR > T “RBhALR” FIRL, BATAT
NAFAER ISR TRTIR . BARWGERN, ARBICTR: SR, XA A B IR R T AR 20U 3 SO B AR
FLaih L O B e, AR B AR, 5 RIS T AU B AL A T S A A B

FRFETRE R LA 300 LR B ARy B Atk i 72, (EAEAL TR DS N S U AR I 0, Mt i 2 LR S
MR R, AAAEIREL. BTUASA ST R A BE A R A — N ERIESR, @ EREIT L%, 456G
[E 15 REAT B RAEIE, JHR A BRI PR . SR A S RS I 0L«

4. BEIEBILLE
4.1, EEKEH

1) HEME

RAERETNESE — =5 BT, BRTUEH, RETETIHFEE X TILEA G SIUEE
IR RHE o FR B — MM A, AT R ATC IR 2 R AR TG Rt & F BUC RE T AN B B [, #8 BN
JUIEARZE, (HXFOU A HATESARFZRMAE . R, vTUEH, FRETHEC TR IR AR KRS B HE
B T EZPATIICTE . JRHERZEMOLIIF R B—, RIEC&SE: B, WA #=, #T
RN L DLAM R R T AR RE R 5 A

2) BT (EEETRHR)

CEBETRE Y (1975 4FAE RO SLit 28 4 FIE I AR AL A0 2 LA F AN SRR se il : © 178 A
R HXHT AR @ BEE TREREFISEI. ok,  CGEEEE) e 75 bR R, B
LR A RAEN . T AT AN ZATNNER” 2HITAANFREERER, “ATHANEFTH
FRCEAF R SEBL” U7E 202 T

3) BT (BAIER)

HASE R E REIUM L B R 2 — R a8 E THATIRIE: HIRERE . FExtd b8 R AT #E 14k
s AT NN BT LR AR oL & E, BI CmAral, WPREF & R IEAL I o 26 1 o

4.2. ELBLER

1) ARREBLHEFELIT
H A D AREIER “B TR, AR SO IR . (B T TR R E A AR 2=

DOI: 10.12677/ds.2024.103176 133 il R


https://doi.org/10.12677/ds.2024.103176

S, BIBUAT CEEEMES) M “seF2 BT, WEMERR “URETIAN TARZAR" 5%
WE N “ DAIIEMREME 2 52007 TUEBUR. 52, KKK 5 HARERTE, “EFx
77 B ST ZET” DARBILM A BERI, R, EmETTHECSMG “%TF94T” X4
EHREOLT, HAR BRI R A ? R IES: “HETRAT” M ST LAER?

2) BRABRILKHE

ORI R AR (1 TR R A W 0L E AR BE U I 4 2K, (RSB b 2 b B0 RO R D, AR,
ST 7 9 S RS BRI AR, e DL A K 2 AR L I, S TR U A A A
1% RIS SRR . T H AR BILR Z X BT AR, RFIOIRIE T IO TR Z RS T, TS
LB SOAETEAT A, KRR ERE MR T, T rhea R, ShHREPZ, 4
[ TR s ) SO T RS AR AR AR S R Ak AR A, IXREI 2SS, AR IR AT U A B0 i R
[ SRR DA% A0 51 ) R, R 75 5 B 2 (LR B R IR B B 2 b T o TR E (v A B A RS
O T RO N2, DA A 2 36 A A R TRV SRR JE I 463K, M, 3 b= AR E K
B, Ik, RS E TR R RO RE R e R BN AL AR T, K S A R X
— i R
5. £5i%

FE LR AR AR 2% S H A MR, I EJEAR DRI ZEAEEAR Oy O MR A, LR
ARARZALHIAL TR X — ) A BOIR N BRI TR [12] 2802 W IR B ARGE U A TR B i8R
R AR IZHAR[13], 1XA7 R E UL R RIS E SO IR, E WA RARZ LM 4k
AR e A A AR R B A Z ARE B (15737, ARBICH R 105 BB AU A, sy &M
JREAFSEESER, B, ERIFARBILHAE TRER, ARRETAMATRTAB. EE OHE) 5 23 %
E T ARIZIUAIR BEEIL AT LA AL T, BEHIREIL 5 BEIE L R A 2 0 B 22 5 U AR Rk i R
B, RIS Th B W 1, ARERAE TR WA T BRI R, HIXFER
“Hrh SCH N TEEETR FNE R A MR A R ZE IS . FE R TR IREO S O IRIER
FMAREE IR N, VLA RO AR ERE B, T AR 0 BN GBS ALt O RS R
B, T AL R 2 EVGONIKIE B UORIE G, B MBI R LA E, MR, REEE
HERMZMEA G, 182 R ANBIIA LT IE, BEEA OGRS . 3l
REAZMIZX —Hr B A, IRARIS RIEIL I H A AR R . A RE ELEARIT T A E MWL, Tt 278 73
IS RIANF KA B R ZREE LR & [ RVE S A S I 1k 6 22 e A S Bt .

S E WK

[1] BERE. AR TARYE I ThEEME ERASIELT]. 4%, 2019, 31(6): 1630-1659.

[2]1 HRMR. AKFILATHARIES: @A, EFSRIG[]. AR L BUE K2 5R), 2015(2): 108-118.
[B] MEMR. ARELEREL—— MNHBIERI T[] 4%, 2011, 5(4): 8-24.

[4] AR T W E S W S SRR []. B RS (2R 2 hR), 2013(1): 67-77.
[6] (AAFREEAN. KRBT O EIRIIHIEM]. RE: HAEKZEHRRR, 2007: 48-53.

[6]1 (H)mMrik. JHEARIRIM]. 58 4 k. ZR 50 OCH, 2018: 112-113.

[71 BRI ALY FIM]. &b TR H AT, 2012: 474-475.

[8] (E)4EFSE—. OTHAMEM]. ZRET: 3R, 1933: 276-277.

[0 (H)HHR. FEMEROIISHIE[M]. R0 B0, 2005: 247.

DOI: 10.12677/ds.2024.103176 134 il R


https://doi.org/10.12677/ds.2024.103176

[10] kAEIZ. ARRICIE I E AR R HAE % X [J]. LLBGEMT AL, 2019(1): 104-123.

[11] TFAR. ABRICH fa R A 2 #E R[], T3 KSR (154 07), 2017, 4(4): 96-105.
[12] T, —ouiikit S5 AREIBHIA TIRIEL]. B S8 w2044k, 2014(2): 94-102.

[13] FkBARE. JHNEZE(CEA) [M] 28 5 . dbat: VR AL, 2016: 339.

DOI: 10.12677/ds.2024.103176 135 il R


https://doi.org/10.12677/ds.2024.103176

	中德日未遂犯处罚根据的比较与辨析
	摘  要
	关键词
	Comparison and Analysis of the Penal Basis of Attempt in China, Germany and Japan
	Abstract
	Keywords
	1. 问题的提出
	2. 各国未遂犯处罚根据的法史根源
	2.1. 主要学说
	2.2. 德日未遂犯的处罚根据

	3. 我国刑法未遂犯处罚根据的思想脉络
	4. 各国立法例比较
	4.1. 各国条文简析
	4.2. 比较说明

	5. 结语
	参考文献

