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Abstract

With the development of network technology in China, video sharing website has become an im-
portant part of network services. In the legal system, the infringement of network service provider
often causes great controversy because of its complex composition. As for the indirect infringe-
ment of storage space by network service provider, the responsibility sharing and fault identifica-
tion are important parts. In the part of responsibility sharing, there are mainly network service
providers established by karaoke law in Japan. It is reasonable to assume the direct tort liability
and the alternative liability in the American case, and require the network service provider to
bear the alternative liability according to the actual situation of our country. Furthermore, the
theory of “should know” has become the mainstream of legislation in our country, and “should
know” is also used as the basis of judgment in judicial practice. However, there are still many
scholars who object to the theory of “should know” and “should know” on the grounds that the
video sharing website does not bear the obligation of review, which should not be limited to the
identification of previous tort, but expand its core, and improve it in legislation.

Keywords

Video Sharing Website, Indirect Infringement, Tort Liability

PRI 5 IO s (B AR AR [ —E Wt

=¥, RIZH

TWNREFEFE, WL T3
Email: 723646926@qqg.com

Weks HiH: 20204F6 H10H; FHHEB: 20204F6 H25H; KA H: 202047 H2H

4
d
<

-

o

«
§
P

wm B
REEREMNBEARKKRE, WD EMERAME RS HEZERS . EERERS, AXRMERFRE

SCEG| M REEE, PREEME. AU S Rk A B AR AL R S ], %%, 2020, 8(3): 389-393.
DOI: 10.12677/0j1s.2020.83056


http://www.hanspub.org/journal/ojls
https://doi.org/10.12677/ojls.2020.83056
https://doi.org/10.12677/ojls.2020.83056
http://www.hanspub.org

R, BT EHE

BB RAU B T A RBON R A 5 BRI, X T P4 ik 55 46 1R 9748 22 [R] AR R AL
B8, RTIVEMEMSERINEEARHEERY, ERELEKHS, EEAHARokik
TR NL I 48 R 55 32 3 AR HE B R BSVE SR E M B P i B AR AE, 1R E SERr 1B SR M 2% AR
FREEFERABERFTEBNGE. BUXATEHERINE, “NHM” ROLRAREIEER, FEES
HRE “ DG AEECAMRYE, (BRI A D223 AL TRl AN A7 o 28 U550 il RGP “ B2 38
“RLED” RPLEART A RBUT ARIAE TR RE AR, FFEELE EnblEE .

KA
WP Z PG, FHERR, RITHUE

Copyright © 2020 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

[SHON

1. EIREAYR

2019 SEIR FEAELL MM b F s B 7.74 12N, 2020 4 [ /0 25 AT AT AL 17 37 B0 ARA £ 2940 12T,
Horp, fELMUIRTT MBI 2 1700 127G 72 LRAAT R s S BRAR T 32 35 PR B B R34, LA
AR A TSRS A B AT DLTETE AT 3l 1X — B 3 BT VB B B 4 i) 7 20, WA T A B EAH B
PR, DASRECRIE o 1T 7E 2R W 5 415 Sy — A 28 FF 10 502 [ o B T 5 VR BRI IR, 5 e R AL
PRI X P B 55 R SEAE i, P P S 3 WA i B IS T SRIBUIE RV R P e, R 7B RN
Flas, HHb2 51 R R BRI 2

TELANAT N Sl AR I8 E KB =2, — R e GG [ O BAEES, FEm P iR
BN . R RA RN IR (LA IR bbs) 5T, B A& ke, AT LAER S E EAERAT, I
SHAMH P A e AN 2 . =2 UL AR S A M . Hord e 2R AU s 2 b
AR TR, B RAERRAT N, AT NN L E NES AN a4 5, Teie a4 B & ik Nk 2 H
SRR AT DAL SR H AR AZ A THAT o (H - AR BRI LA, I 78 2R A0 X 3V D HATL 43 2 IR
TELCFE T R R T, FEENAMRFRIZ R E G, ZIEEN, WG HIMAE ZERIR A% 21
st R FRIE T B VERUN IS BN AE R, (ENS P IGELSE 4 2 FRag, AELLB RS, HIGVER
TRFECEBERE 7T, DR B ARG i 40 S M AR I AS,  CRALSTARIE) 28 36 2658 3 e,  “MZ&JIR
25 PR 038 WX 25 FH P R L R 2 iR 2512 AN IR AL RS , AR BERE T, 51% M4 7 AR fH %
TAE” 2WE T EIBRAUI R R, MRS BEE LR “HE” P R AR A A 25 1 AT 1AL i 7 2
AN TE, FRFRARI R R P RBGHER S W 43 48? (RRTHEE) ) “riE” =2
LS NN B2

2. “FH OK” FHEZWE

HA: E, T 1988 fFEHifkm B AP EISLI “cdr OK EHL” S xS Al E R AL in jL ) & 44 [0 25, AR X &L
MIRRHL OK AU IR AL AEZE i 514 OK 38, DIMtIIEENG, R Bl Eng. R AR
IREAFBUE B VR IR R h OK RUR AR 5 FLAE BRAR ih OV 238, BORIFIRRE IR L, — ik

REDLELIA N 2019 4 JE T EAE LA T A 5 http://www.bigdata-research.cn/content/202001/1066.html .
ZPENL (IR TR 55 36 4555 3 K.

DOI: 10.12677/0jls.2020.83056 390 N


https://doi.org/10.12677/ojls.2020.83056
http://creativecommons.org/licenses/by/4.0/
http://www.bigdata-research.cn/content/202001/1066.html

R, BT EHE

NREAT AT UM RHL OK JiE X — TR AARESE AT N, SRS IRIATER. EVREH A R m#H
i, AN B DL IR IR 55 LI NE 2 H O Al A AR B, HIRIBAT MR A E A B R AT
ol B R BEAE 28 F SR UL h 2 Pk #%, DAHORIREIUE , DAL RT LYOATEIBAT N AL T8 5 LT,
PN ZE & BRRR BT E. (£ “REL OK” JEEEH, G E FHAT VM BRI IR RAE T xS TR 4
OK e M B (55, VAR R4 OK Bt AT & M AT Dy, S BOHLIBUE (iR AT Jyml DL 28 IR AL AR
HRHIAT Y, FTCMA AR AL, H A R A Bl 3 — S L 1 R DR s BT B AT N R IR e 2
WELE H LMIZAT N, IF i HABEER SR

FEHAIL BRI — B, g ERst ERAE T p2p L8k, RIP R B R
IR PR BER SR, T A KRB AR S IRZ IR U2 AR, VORI AFAHRIL 15
H I AR ERANEE TR, AT IE CGEERGE) T IIE B B ERR2], AREhIrikl S mb
— BN DA BRI S RARBATREM, FIVONZRI T AR R, #05h DUK
Py S EA, BRI ER T RIE T ARG TR, B 28 {F 1R R F RS AR I 5TAE 3] 1
UEnr W HASE EHE T M2 IR 55 52 (I R IR 55 BAT A mT AR AR, FEAS 38 2 S8R 1) IR AR ) 22 F
VRGO B BV E AR RIVE 4] 2SI HASER AP T i 173X ik, A0 TR OK VA2
MRS OK VEEIN N, R iR i s 8 o T A N BAT SRS AL I, 4 BEF AR AL . I Fh
BUEAR AN AR SR o, JUHE S T &6, B8 78 p2p PR Rt B AT A
HIETE, MubE & RREVE BN, IBE N E, JLTP A e KX A A (5 B R & SCRc s,
Jit LATC SR ZR 37 i fi ot s 8 3 e R DN AT SERC e (24 e UL R BB R A S R o

I, ERRERENA, BARR AR GER IR S SR B AR, SE R A 2 AE DU
7 Mk B2 BERAR BN ML BE 0 A ASERBCRE R T 32 T, 0 ELRARBN AR B TTE, T H AR
B S, — HLR i 288 35 0 TR AT B4 SCRC ALt T LA g JORIBIR BT, JF B Mni s
FAR MBSy, MABFE RN ST E. 105 A E Z A EBUR AU L 255 fe 3 Wk 428
M EMRZS,  HAS 2 3 SO AR BRI R AR H IR A 4, (BRI, 6 W22 8 3 2R IE T
PR, G E A R FESE B AR A R, RABUT AR BT 3 W EA AT
NNBABCEEE R, R H AL B R S, iR MIh 28 ¥ 2 5 A W B 2R IR BT,
TN IR P ER IR, Xl 78 3 R 8 1R v 7 AT Y K PR B P 1 AR SR L vy 1 )
BEJT, PRI AR S = I I BT BE D AT e i 3z AR A

A A E BN RS 2278 3 A 2, A A8 73 =2 W st 1) 34RO A A8 A [ Tk S
1, B TIRAE ARG, BT N AR AR FE TR, BIT R Sl | 325l AR AL
Mz e F X EARBOOKUL, W28 5 KSR HE LA E , HEDRE m, AT SRR,
Wb 288 N 2 A 38 RN 55 Bt LA I b xR 20 52 Xl ] 422 AR AR ) il 225 52 [
EH BT ERON S L
3. “EI” WHIER

7£ 2006 ) ({5 2P ALRRBLOR S 26 61) (LU RSB A A0 5, FIESE S5 Ragiim RN iR}
FERE (BT TAERBUEY (LU RFR DMCA)S 512 SRIRR R (LT RI954R ) S Iai € 9 25 i 5%

PRAEE R A NS5 3 (5 B AR R S 60D shRlE 7 <Imm - MER” B, BESR M4 IR 55 52
P T R BIBOR B Z G A T ZEM B A AR A E i, 75 WA RSB, B4 R4 [ 55 4R (13 A

SPEMEE (B THEMRBIE) 5512 %.
CERELI (TRISIRA) 3 15 %

DOI: 10.12677/0jls.2020.83056 391 12


https://doi.org/10.12677/ojls.2020.83056

R, BT EHE

TR o 7 55 o (BTE S iE B A (e N R e 56 o B 3545 B M S AL IR AL I F A 2y o1&
TSR HE) T “RiE” —REREN N 8 “Bm” . °

T b, REXTT MRS TR A S AR E, i b, SeH SR T S
W, FERAAME, WEIRSFEAEF A U A 55 B H TR P2P 15 ARSI 4 R0t F B AR
AT — — SEA WAL AR RIS, B AN T B8 SR AT 73 =2 9N s P o A% N 70 L 48 4 W AT 52 Wl 1)
B WA BAZBUR AN IR, A5 F A5 AR L T AT LA Bh7E 4 96 [ P9 0 W7 2 VE AU SR AT
FOR, A 0] DLELSRAAR ) S5 W sl R B R AT S5 B A (5], RIEAH R B ARAEAE, AN REIEAE AT
A5y WS A PR R . T, ARME IR E B 2Ry, EAEREEERTE T,
O BRAEANAT 3 52 W3l o A AT DA B VPRI T B8 ok A% N B AT, P RE TS TE Wl v o, A Y
TR Wl AR P 2 T S T R, BT N A Re B R A e MR ZE, B REN
AR S W E B B —J7T, AN 28 RS SR A AT RN, EVERUN R B E RO B I 2 5%
TERR FIIM SN, BRAEZEFEANE ORI, 5 WRLAIHE B 23 8 Pk — B AR RAUE S . F1iR
FERUE N “HEIRL” , AFTE @A, B ARG IR MR I, P02 X 48 ik 45 SR A 3t A AS [R] T 44 B¢
HRRRE, A% 50 R A5 DU VRN S B RGRAE A B AN, RN R IR BUE T A E R R
WS, WS IR S5 FRpE RO E NG (B a), EEA R T H SR T “d@%n - MikR” , ABAM
T R FH A 6% i 55 A KRR AL T AR R B R 22 RN 2 AR o

IR “RENE” MOUS B EAET, ACABESR A - MBR” BUNAEAE, 5 S8 A A 9 25 R 45 4
BEERA RS H A NS, B REGAE BRI BEMBRSIRIEE 25, MR I <87
RBAT RBIAEAE, L5 PR ORI A 2 I3l BRI\ 0 388 0 2132 X s 2 A A FELEAT T R DRSS . K2
B A S IR IR LU, kBT SN, S IR S5 RIS N m] B AR 3tk o A LS5 (6],
MFSLEN AN, RENEFR AR E A “FHEFELEL” [7]. LN D& 2RI INE F# & L5S5H ek
A, B CRFRISIRA) o T8 2 USRIy B AN 872 2 3R IR 45 A 3 4R e B A% A A
B IE B — B o HERF “RIAIE” AL s B 48 M58 4 /R 7 B2 B I 3R 7 B2 B i s 5
W, BCEA T ESRATAT B

FOE A S5 B A SR TR N IR S TR R EAE A P B AR B e A A MRS
PR AL L5, RIS HFA MR . PR RN EI HAMY R TS o A 55, WA b A% 2 WA 43 = W i
Ja IR FECEERNIBCRE 52423, A “To N A" B R, i sk Do sl fr 45 52 [A]
BAERBUES, DX ENNGEREERE, UAHREEBGHTERE. A EFrer, s
TE 3 B UL RRIR IS, BEB W 288 e B 0 m Re et A B o, RISEORATE HE BILLE D) it S R A7 388 A2 X 3y
LEHRITRE, WS EFESE NI RE P AWK TRt BN, X2 N AN SR
FRROML A, A 2 S IR AR S A RS . SO, “ RN AR SEA “II%n Y EhTe, A
NTE—EOUR,  “BIRN” X — WS, BAEMSRS X5 T IUPARELOAE, WIS EEHIENE
SO7 M, BER EER A AR AN, VR O] BE LR BT N 48 iR 25 SR A X T BT SR B AT
W R, TR RAPIE R NI, AT IR EERNR R L “ B bRkt A% .

FHME A TR DL “CHEE EE A B EIE A R BB R, SEBR BN “RiEn” 5 FTEE
ZEAR GRS, P28 AR SS T IR IESE SR IS R AR 7 O UE R 3R BT AN, B DAY T Rk 1 R A # 4
B R A N AN R R AA RI AT, 0 S sl B S AR iR S 4 DA i B A S RS AR
IS S B A (8]

STENL (i N BVERE 6 T 77 AR 05 B 4 AL AL R S A 4 A& VARG T I R RLE ) 56 8 %

DOI: 10.12677/0jls.2020.83056 392 12


https://doi.org/10.12677/ojls.2020.83056

R, BT EHE

YT RENESE S T, R T UCE MU SRR T R X — R, A b E RS
YT 53 52 000 3 2 75 A PR AL«

FERUIN L) R B A R 5 o [ U R B A B AL A S A S 0 A B R (LR AR Ak
NY Ry, LI A TRV, TRASAHME AR 0 %M F 7 SL 1 bilibili 35 s
FARE RS RS CHEAN) » BRORECAE] 10 IR, RILT RS A RS B4 L. kA
P (PRGN BEE AR, HR e im0 TR B, R e, 4
ONT LA ETE R R, E5 AR IR 55 M R B IR AL (9]

R, 7F b4+ T SO A A ) 5 JE 5 B B SO A A B 7112 B4 3 B N AR 2 43
FYRRAFRRARRILZ) T, T8 e T 2 L 4Ry “HLamRe - W - % EHE S &
WLl ” (ORISR, T AR, SRR 58 Y. A A AT A B 2 1 B A AL, —
BRI S 15 AR BN A TR R S5, B AR RGN, 5B [ 55 R i R SR RGN, &k EA
7] AT LS P A A B BRI S o SR A A AR ), el e A AR AL AR [10]

75 ChESKA) S, BEIR T34 BRI 5, HAEZ s B BOA 3+ &
W TA L SN B i 581 YK FLIFARAN 4 SEALNE M VEBER T BERGERUI 7 T I8
JESRHGRAE A NI . ISR, AIESCS Tl AR, SRR AR I AR AR AVA R AE s 1F B )
e TERLSY 5 S 2 75 PR R B AR AL e SRIBUBE AR ok A PRI A8 847 4T DA A3 43 52 0 i
BT CRIET W R
4, &5

=il

UK 73 5= IR i R FAR AL SR AT U732 W i ) 53 A AR H DA RS B A E — LA SR 55 A B Jm e
FRIIME R, ESBHINEN SR T B4 S RIESLEREDL, A %NS BN IG5 RO0E. FERA
AN 3 =2 W i 2 8] R M) 2 o BEREAT P4, B e, AES B BIANAAN T 3UERIRE, &2 SR LK
FENE A R FR, T B A E B 2 38 Sk B R R T S S — R, (S TE T

TIPS R LE
E&UH

TUR DR IR ORI S U 52 10 1] B 5 ) RSB 57
P

[1] A& X3y I BT RE AN 55 4E (7 )28 847 S HH[R].

[2]1 Z¥. ZERGEIEATEBIM]. AR R, 2019: 331,

[8] ARuthJy BT R 14 4F55 4237 S H4E, RS FTFRL 16 4E5 405 5 HAF[R].

[4] HFEZ. FEEOMBREFD]. MM EZRBERZMIT, 2010(1): 294-295.

[5] FiE. HSGr = Wk A ERURAL ST 7 [J]. VAR TL, 2008(4): 42-53.

[6] 3K, T BB FIERAGHE: (RBSHTEY 5 36 4[], - B A RS54, 2010(4): 17-25.

[71 #ar¥. CRBGUEER) MUE KSR ST B S R[] [ A8 88 B 24 e 243R, 2010(2): 3-10.

[8] M. WL RS FRALE FIE" Fie— R4 RS IR AL N IR [J]. RN (P AL BUE K 3 544R), 2014(2):
166-172.

[O1 Wu ML) R PR A 75 i E s B0 A BR A 7 AL 5T BB S 5k 4 A 712 FEAE fh 5 BN 4% JE A2 2y 7 o
A (2015) 9 mr IR = () B4R 28 1 5[R].

[10] hig4 GBI A BR A B AL S UL AE B SCAE A BR A R FAE M5 BN E AL A 2y YR 2 (2017)3
73 4% 224 S[R].

DOI: 10.12677/0jls.2020.83056 393 12


https://doi.org/10.12677/ojls.2020.83056

	Research on Indirect Infringement of Video Sharing Website
	Abstract
	Keywords
	视频分享网站间接侵权问题研究
	摘  要
	关键词
	1. 问题的提出
	2. “卡拉OK”法理之取舍
	3. “应知”论的证成
	4. 结语
	基金项目
	参考文献

