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Abstract

Using the sexual autonomy of underage girls aged 14~16 to explain the normative purpose of the
“sexual assault committed by persons responsible for caregiving” added in the Eleventh Amend-
ment to the Criminal Law will make it difficult to distinguish this crime from the crime of rape. The
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establishment of this crime is to solve the problem in criminal procedure law, that is, it cannot
prove that the perpetrator violated the victim’s true will, and there is no problem of infringing
autonomy. If it is believed that the establishment of this crime partially increases the age of sexual
consent in China and the right to physical and mental health is used to explain the normative pur-
pose of this crime, it will create difficult to regulate contradictions within the criminal law. The
normative purpose of this crime is to maintain the purity of the caregiving relationship between
individuals with caregiving responsibilities and underage women aged 14~16. The identification
of special duty personnel should be based on factual identification, with the characteristics of con-
tinuity and continuity. “Sexual intercourse” should be understood as a narrow definition of sexual
intercourse, only referring to inserted sexual behaviors such as sexual intercourse, oral sex, anal
sex, etc. The second paragraph of this crime should be understood as a precautionary provision in
criminal law, and it has important practical value to determine that there is an antagonistic rela-
tionship between this crime and the crime of rape. The determination of the completion of this
crime adopts the perspective of “insertion theory” and will not reduce the protection of underage
girls.
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