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Abstract

Common sense, common reason and common emotion are the basic experience and truth shared
by the public and the basic code of conduct for measuring right and wrong. Therefore, it is partic-
ularly important to pay attention to the role of common sense, common reason and common emo-
tion in judicial adjudication. On the whole, common sense, common reason and common emotion
have their own meaning and common reference meaning, which is determined by the characteris-
tics of “chang”, which has experienced a long-term practice test in social life. Due to the ambiguity
of the meaning of words and the absence of clear legal provisions, there are many problems in the
use of common sense, common reason and common emotion in judicial adjudication. Some judges
use common sense, common reason and common emotion inaccurately, and there are personal or
social biases and professional knowledge beyond ordinary people to replace common sense,
common reason and common emotion. In addition, the application of common sense, common
reason and common emotion in judicial adjudication is divorced from the basis of facts, excessive
use and other problems. In order to integrate common sense, common reason and common emo-
tion reasonably into the judicial process, it is necessary to pay attention to and improve the key
issues. First of all, strengthen the professional quality and skill level of judicial staff, so that they
can correctly treat common sense, common sense, common sense, and reasonable use. Secondly,
the judicial personnel are required to clarify the relationship between reasoning and argument, to
be reasonable under the legal norms, and to reasonably understand the law and implement the
law. Third, we should standardize the use of common sense, common reason and common emo-
tion. However, due to the diversity of similar cases, there are still more sufferings. Finally, we
should pay attention to the role of judicial precedents, which collect the wisdom of the people and
stand the test of the people and history. Take into account the reality of the situation and what
people agree on, and then take all the factors into account and make a decision that is legal and
reasonable.

Keywords

Common Sense, Common Reason, Common Emotion, Judicial Judgment

Copyright © 2024 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1 #iR. B, BHERER
11 HiRHES

WA R NANIFTRIER), A5 ANEMER, A5 BRENPUER I %, i ERE
NG NZ A AR H AR, LB ROy — MR E A UES, EERICRREZ, Mo
Ff, MOEARERAELER), WAREE TROR, AT ARINA R, PR RS R
WP E, BAHRSSEUERLH . REZEEREIRAPNZRN Kk, 25802 AR
2R PRSI R T HM RS R BUR MRS AN . HAR RR[]. B0 B0k IE %k B IRE
DR iV 2 v B 2230002 U B et 2 PR Y, A KRt vk b R 22365 I 5 5 3 s o 1) o R R A AL M 2
NS HORIE_ERTE, HRMEE TS E R I H A AR, MR T —uik g o B A o 5 AL

DOI: 10.12677/0jls.2024.123210 1462 N


https://doi.org/10.12677/ojls.2024.123210
http://creativecommons.org/licenses/by/4.0/

25 P

O AT BB, XA O AR AN IR R A N, o B S U S SR AR AR T R
W, AL IR AEANIE UK. KEHE R 05 F KSR BAEA S SR g, 00U 5 2 (K52 —Fh A
AR, SR A SRERVE RN IS AR R EM T T VR o 53, IR AN T LR T ) AR A e 2t
A] LA N i F R BAT i A ] BB 1 AR s TR 2 SO 2256 T VA A 77 AW R A e
NFRL Bl R, o] DA R M i A B Ll Ve BR 1 BE B A I FIIR A G0 9 %R, =
PR TAEF, R T BE R A A A AP RN A 2RI, -t DR LR AT (1038 3 1 A 0
P, KB AR RNERH bt BUEUR S i TR A R ER 705, TTAS R 3 TR S AT B SERA 18

12. FES

WHUEHE RS R E R, IREEE SRS N =M BRI, w A, ki
AR E B, 3 MR B A R RV B . AR — e R LT DU B R e A ROV,
AR T 58 =P8 1 2 AR T 5 17 v 12308 R P A 8 S0 A ) A TR ) S St o
[2]. XU AR A VAR R AL AR AN F Y, AHIX SR BRI — AP A TR AT, 2 KA B &
RIL,  “VREEARINENGE” BRESEEH SN Z TS,

1.3. BiEAEE

WH AR RO IEEEE, HEUR — RN A A R e, ROk UOEE H R AT,
MNUT I — R EAE N, W SRS RAENER, MR EEE RS TIEE, 2R
DAL . B2, HTEERMMIFREFEYHBEE, W] DL E N &AM & W 46T
Y AT TN . B AT E VR, HEANE S, HENEHE, X2 AN E T, &
B WA LA, AR —FE, R ER T AN T ERARRR A e 4. AT
PTS53N B AATTWRTE 0B R H YRR FE . 72 RV Rt & W g B W 15k 35 Bh
FIWr ARG, B B 15 75 0T 235 3l o B SR SIATL I HE B DL S (ot 2 S B bl e B, Bl dB 8k e
A ARSRHESE — MR, BARIXFEWR A —E BRIER, (ERLEICIEARE BT R A SR B P AR SR
TEOUIRE, SRAERIE BT LU EAT (0 & A 42 3]

2. Bl BB, BRERZERFIPHNA

IS RRESIIFHER . WL HREEH R RIGE TR FREN AT, A EFUHIR, H
B WIS ATR R TR, A R IRKEH L 60,130 fH. A R EEASCH A 593,328
F, EAHEEREACHINE 73,780 e, =FH A BAARASCA R 105 L, B, AT ROR A
BESIZAEREE L TIRA S FARDE IR, AP EZE =AT7 /R 2 53—, EdHEIR,
WELL WS HESE R E S R, BAREAE, WORL B RS RO A SRR, ARHE R IR
WL S RAFEERIESE (I GE . NES3RIE; DL HS0E S5 RIS PEIRE. EdEEA
FORIEE DAESE AR 2 AR, @B RO7E SRS B O R AR F S, RERS A RO IR %R
BREEH . FEARMTEIGAELETEHNE R, HE, HRBAEEA T UREE N ANRRER, 1Y
SRHZE & — RN — @ VU A AR RN A2, BUONRA N B3R 138 L AL I A VE 2
Ko ATREAASULHR, HHEL WHELENN, ARHRHB ML, (H AT A s L E 1
FEHGHIERE, T DS AR A ANEE R, AR IR FEL W VPONE SRR S AHIE S S G
WRRESE, RIBCRERER, ERA 708, A% EHE 5t S m] BEARI B RN I O A RE S8 425 52 (i FZIEH [4] . B
AT TR R B G eT 3T UEAR A2 75 A7 AEUE ] 0 BLR PP IE B 7 B KN B IR IRORE , - w3 S B s AT
HEE AR BGE E B PP AL ZERI S & 57k, RE A E R B BEE, B2 RIEEEH

DOI: 10.12677/0jls.2024.123210 1463 R


https://doi.org/10.12677/ojls.2024.123210

SR AI RG], ERAADNRIG S, EERAW AN ERERIR, ARE-EBF, "I
R RER R TEE A . B, IR WEL WS LMK, AEUESLEI AR B, X
THEBLRJLPFEFV WT “NREHR” “EOUE MR SR, IS B RS T RIE L
SCHLRSE H bR BMELEE M@ MG, B RERGEZ B FHEE AT R FHll, FiEEEHE
CLSEALAERERCR . MR R, HEL EHEMEHINE R — SR E TS B AR T i AR B 52
MIfeRe, DUHCRPPOMT N R VA sE HER L . —J5 i, O T B 2 H Y. T LUE I &N
A, SLVEEAERDE AR S e B A MBS AIE S, O 0 A et
AT eI o SE 2 R, iR A IE R AR, R R KR USSR SRR R AN E I
U7, R HR AR, BT AN S i R B R R R MR 3 AR B
AR F I 5 S BUNE 5 20 B BORBEMRE 5 & L, SEE RRR . ERANSET, HERL
IBHEARS FEL ARG B DR E XA E TR 5 108 SCRVE L, DR 2 IE S BN RlVERCH .
W=, IR L I G R AR IR, B E R R, e R R
BEAT RAFHSEHRRIE, FR. WEL EIERE AR B R St — R eI, RHARES ORI
FA WARAE S REAT I W AN HERE DA SE S S AT IR 838 IR F SRS I 2 B R RE . SRR £ 2R
FEEETRIR FHEL RS E, g NGB T sE SN, TSRS S8, w
B IE VA HEATE 5 HH L S S AT IS, SEIEHI A R AR MRS . BH 45 R B AR R IR
SLAELAE E SR AR IR AUESL o R TR 4R SE I R S S A B e, BEANEEE A T
S, HR B E RAFFE LR, LRI R FE LN EHN B R R 2 P[5]. — iRl
ACEB ISR AEHAE , 3 B WIS SC Oy T £ 24 AT e VAR P T LUE T, SRR SR 5L
VAR R R AT AR IR . BRI IE SR FEE B X CAT A H RG-SR AT (A B IRIE. 2
RERERIRR AT, (FH A R TR S EBUA R EH IR, L EEMER, ERKiEEIE. BN
AL ELTT AT EE A MR RIX R EAHE S M RN 7 3 A RIS SRR s A B, 2T
i HFGAEEE, 2 RGHEF LA ER, DUSIERTZ & M. 7EREEH IR
H, FEE SRR REOR WEL CERERMERRA EANE AR IS R S RRAS R R T .
PUORIERRRIO R R W HL AR RS, R AL, MR NRE SRR R R
N—REL,  “DRIPNR” FISLEMFERE H A R 2 SO HERATIR A 1 2 e R [6] . ittt i S
By ARSI R PEREE MM AR AL, DA AR “WIR FEL W7 Ra Mk
R, SEBLIER R e SRR VAR RYE AR RS S L PR LU RAE AT A R 5 R H AN
WIERHAZE. IAENN, EEIHERIHER, ROBREHEEIRME L2 ANMm, METEEA
M5, THEAN LB A B KT RFHLA W BT, HiE RAUE R, A
WEHED —F A 000 F AP o] B 105 Bl S . B0 (1 RO IR 27 8 TR TR W B b, SR RATT H
T B8 Dy A JE R AR B Z R AR, AT RE N REZ .. REREZA, RERBHEIE
SUFRAEZ AL, AR IE SCH YRR AT I3 T -

3. AERFIFEAER, B8, BiREENERE

BIRER WEL W MUERMISEE P Z i R AEFED AR S, (BREITHEIESL B
HELARIR, BEER R RE, SShrAid e Al B2, SMAE R PIs R, HEE,
TE AR B B (15 BRAE

31 BREA. BE. BHFER
B BEL RN A 0 S IR R R R, (ET R A o E LA R

DOI: 10.12677/0jls.2024.123210 1464 PR


https://doi.org/10.12677/ojls.2024.123210

25 P

WA WA [ 7] FIR WE WEAS RGN, EEE SR AT E AR E . A
FNEAGEHA AR BARSE B, 2 HR FEL F S U B A AT SR IS S eI R
LSS, AR T, KBTS EE R RN R RIS AR, BRI FHL
WK, EERIELT IV TE: 28—, DUADASGES IR FIR FEL Wi, ERBHEL
T, REEFTFASFEANSHRARTE IR, WL O, RO NEREE WA NG R, Ak

HEABMENINFI 552, B, DUBIHEE NIRRT WR . WL W REIEHNE
W WL WISIFAEN, B O E ARG AV RIR S, AR THIR, WEL W, et
MR e XTI PR B L TN AR, R E ERURAS 5 NBAT R AR, SEARE L
BRUONHRS WEL A, THEE - SASERMET, ITANMITAR G IS REERN, EE
i BT R TR RIS R TR AU ER, AT M. =, FWEHER, HH, B
B RAFAER R ZE S . AFREERE IR HHE, BN mE, PR EEIREM, ERFAR
AEH, FFNEAIE. FOAEEIBHME IR ., SHEEALE TR LWL, AR T3
MSAE, TR E S YAk k.

32. BR. B, BERIET TS

ANERAIC A N RREIG S R AT, RN ANE A IER AR 20, ARERH S g R 2 4]
XTI . FEE ST R IR TIRMIEAR A0 PR R AR FE TR 2 AL, VAR W]
BEAIT R BN ATF RS AT EE, A SCAS U B WA DR 5 =) 5 AT SR A K SRt 254
HCR] ¥ AL TR (1 T B R P 73 U T AT AR, ]9 ) P A T LV BT A IR BRAR B R, TR
TR o AEVRIRERET, XU HEAMIR L B R ERIFMEAEIR, AT S, ZEEIEm R
BSIER U7 98 NI BB O 2 W B AR, XL 2O BRI 70 T R R iR L
WA RRIEATE 7> EERIMELT =T 0 25—, SACHHREEBMHE R WE, ERHRIERK-r2z
FRo DEEASCH AR, FE, WIERERIETE SN, K2 B 5045 U PR IE fif 5
BERANTEM, RIOVEHEL DR “RIEHIR7 SRS, [l sHNERD F
B OWIEBCA MR AUESR ST, BB S, SERRBCA UL . AT SEEH SO R R AR B 28R
XFURVA 2N SRANER AN T 182, 72 F 52N AR IRIESZ 7 i i BR IR AR >, AR E 2 —
Ealride B, EERURASEANARE R, FEL E I AR R SR SN A TR LR
B EAEAN I o 32 F 75 ZEE T I BRI A N HHI AR PR, SCIREEF T . "ESE
Bz Pl i ML FR T IR, AR DY SR URRAEVE B AR 3504 19 3 A L el
[N, FERXMEO T L8 A H O IERN, AT SR A sE . Bk, BUEREXSHEA
HIBHAR S LKA T RN, MEAERIRR AT AT AR AR A, AR HEZ A, 5=,
FE— SRS, KRR S BRI IR L HHRIE, HE2hmTHER, HHE. EHE SN
PEFT AL — S HAt R 3, AETR S RERH P Is AT R R, WA T IRIER A —E RS, A
BHCA U P AR B A RIS RN CE L BRI IE S SEAE A AR, IR R A
Tk, HESAEARE. AEWE, BFEIIFARZEAGR . HiR WEL ERAESE LS A
SRITEMEE S, AR ERA SR, a8 HH AR A A B BT S EIA YRR, A S
HACR . B, EEAABHHIR. WL FAE YOS IR UE IR 78 AV, DAREE G T BE H AR PR
BB AR A AR BRI O

33 HEEAREIR. BE. BIFHiTHE
FEARHACH MR M. SR DT « HE P IRAE I T SR, AR5 ) 45 R

DOI: 10.12677/0jls.2024.123210 1465 R


https://doi.org/10.12677/ojls.2024.123210

IR AR RHATHE S, ORFRHRE S R e 1 — 2K [8]. VAE R Is I H R, WEL,
WU, AR IEZOR O R TR S mRE R, FARL RELL R LA R
IR WL W RRERONEERZZ WEN R BASCH BRI AR Z, (HEAR AR R
RIRA LA, AU E LAy, BAWIR HHEL W UM LR — M B
PEUEHE . SRR 2 AN AR R R B B LU N R, BB, B HEER S B ARE
PR RNEA L. ERIEHHE IR WL R IREAIRIE LA T i 28—, DUEIRL %
BRI, HRL WL EARR s R T AR B R SR, AR R e
7 SERUE SRS, DUREIRL R EORAAERENSIE, MR . SR, WARL R
H T A1 FH R Z EAE SR AN S SE S o AT UEAR SCRP A S SRR IR 00 T R ELRIE R L
WEREFS. BHIF R WL SRR R R A MR E SR 9 S R, R WL W
IERNAERSES SRIDMR/TR

4. BI1. FE., BERARZERFINER
41 EEEFRAZARN T RRSHKEEESF

FHFHEANREER T RE LT WHE, WRFEEPMEE . R AERRER PO B 2 A
8752 RGHRERRRI S 2], AEARHRTHE POV RERI FIN, W2 — ARG B CIEE RN
MR SCECHER R NRIEE, BT DABRA TN 2 ZR AN B AR IRIF AN RO X0 e — DA,
FEAFHHIRG R Z G, A0 A FRZADAEEREARTE THCK R, £EHLQ T AT AN, J
NRLHAE THIRS FH B rawmE ROEARMEEACEBS TR IR, ., B
BRI ARE R T S B = S PHIMT BB RE o AT 1B 8 AL S P i — R AT« S B A B A
FE3E FIVE R LS R I L RE S A2 AR 237 EIRGN — NI IR 2, IR @B A 5 ZHELURIIEL
FRECREE Bk, B SEBM 2B SIEACR NG

42. [EiF “HIE” 5 “HE” HXFR

BATRMERAER R HH WA RRS RPN, (EIFARRE RN TR RBUR
AP FH AR EAMEARE R AR, DUF IR WBL WA, HE HAF & AR Bl S
P RAA S IR BATREH IR HE WRERRE, A ERE R L L VE R RIR A N il
NFIRTE, T e AT VA 2 R N R AR, 2 RE AR ek 2 XA BT B A [ P 8 A (R e
A, TR IR T =M N GISEVERIMERE , NG ZEARA T/ ) R 5 1 P R 2 op IR A AT 42
WL OWEL RIS, EORMATAURA T BB RN R A a2k, AT RE HERA T
EHAGNINR S FN, FATHME “PFEL” IEAEWE "R N AT LS S i svA i ReiT 3, &
B TR, B REAUR, T2 EOR AR G AU I RO B AR . G AR TR

43. BEAER BB, BRNsHsAEH

HATHIR T AR RRA PIs R R HEL FN, (A AR HN ] Ve A B . B
SRHARL WL HRE AT I0E N 0 e i R AR ER BORRE B S R RT EdE s (HAR L — PR IE th 4
W BIFEE, XWIRE TS BN RS WAL FEL HE T ARELE VAR
BRI SLHEE ANRIERIE O DI RE, B i T 2, — B OU T Rk, W RSB A A
RAKAE, EEBMEAET —Emtk. HiR, W, FEEA W LR, WA U2 Rk
—J7I, FATABERAEIR B P EEMR R R, WL AR IERR, B DL R vF 2 NS b s

DOI: 10.12677/0jls.2024.123210 1466 R


https://doi.org/10.12677/ojls.2024.123210

25 P

CABA; oo — D51, AHBVER. HHEL WREITHEOLS M AR AR EIREH T M S WIRL F L
WX ICREE AT EAON TR R AR R — &S, WRAAAES IR, WiR. WEL W
dARVER IS A A B, AR IRHE R e R B WS RO SSHEE R . AT
WAL WEL, WIS RZ LR, tORRAMTTYER, RPN AT R BRI, ANE
PRI A DRI ER AR AN R P BE SR AN R B 70 M B . X, B s AR, WEL, WIS U E e S
FEEE . HHE ARG SRR P SR AR, EEEIEHER, EEL RN R X )
GV, VEEROR, AR REAEAE RIS PR S R R R R E RIS IR, E L E ST IRE
WEORRFENE, &M T HEAER DR R WL BHA - EEE TriEEFA R, B8 %N
WA, ASRERE IR SRR RE P A RAE AR AE AR, SRR W, W BR824 1F
HIGNEMRIEG . TR MNZFRHW LRI, 8551 kA28, E FREHIN A Re N EE
W, — RIS ARG, XS PEE A R 8 L], s e Hhy R
R o WIS WL WO B AR R E A R, V5 AR S SE A DA E AR R P AN ]
G R, (HR AR A CME H IER R B A W R R R, TR AR
WA R LI MBNESE &, BEW e 0 R FRERAI R S AT ISR R 2l ™5 124
HERLHRIN, — AR 24, (HERBHS R RIEEE N AGRAE IR, HH, HEEH
(K1, WUARE 5 Sl B HENIAR . ErEEH, BAm Rl FE, W ARG iEs
FNRFESE A, HIR WEL EREHRAIENER, SIESRXELIROT. ik, E EX LR
MBERS FHEL FRHRENEEREE, BREE RN NE, WER A S AT LR, 4
AL B

4.4. EYLIESMRGIBER

e SR Sk R AL, AAEZEE T U R A KR8 5 AN . R R A T
CHER”, BIEER. PREL. SEED. WSE. SCE. EEUSMR, EEURRE, ¥HESE, WBEAEH,
CER TA9]. EZ TR AR, SRFATICET AR, 224 T AR5 R,
SR EAT SR . BSTME . ANIEMESERR AL MORE AR R R AR PR S R B R T S %, B
IR T B A e PR P ep R 2 PR Y RIS AT IOA R B R 4, RE KA R4 %18,
T ATt A TS B . BEERIRL HER. WS IOAL AL, AT OAB IR R B A AL
R A N BB I A . IR, EAE SRR, BREREATE, Wb “F
FARFEH” PRI R AR, ARSI, AP R — MR, S
O A B R 5 ) TF SO R ) S O TR e . PR ke R R AR AR, T LB ok R R
SO ), (R R AE VR R RO B Tl LT R IS AERE R I R R, A SRR B R 61,
AT et AT R, T N\ 7 [ A T LR AT 2 b 2 1 LI R DAL, T 92 B W A A T R 00
SRR, AR E L E RN B, s R 2 ke, B e R, B
9T A E A AR PR B KA, FICAE AR R S, 2R R O T i R
(IS, X F# e T AR T R Rk, R T RlRgE . SR TSE R S AR S E
WML S ThAE, FEHR. WHE. WISIOERA, Bk I, e R A T S U,

5. &5

FARL WEL RN B SR PR IR NG RR Y, thRE m RO A I 2
FERVE RIS R A A AN ] A BRSO H SR I B CREAHIE S, iE

DOI: 10.12677/0jls.2024.123210 1467 R


https://doi.org/10.12677/ojls.2024.123210

ABUGE o FEERE AR ZIARE, TR S BLSER B, A EERNER I TR, BHREE
JEAE B, BRSO GERICRG —. ZRER, WL WS, s T RRERH
o BRI VR 22 iR A AR R AERL, E e, IRATERERS IH iR WL A, LR RA
AR, WL EERERE S, T A RIS . HR, RATEIEMVGR RIS TR R R,
EEMANER . AT, =, BATEHEL—PUHRIER IR, R, HERANEEH, R
WHRL WHEL EREOMEMSS, B, EENESUERGIER, &R, FE BEENREETN
IBHAER) 2, HIXREBIZZE T NI S P, wEHAT N R 7T, RAMAEKNES
M. wa, ASOHHEIRS WL HERERA FRERH RSB AR ST R THP B, EAR R
IERAREFAR WL W RREH P IE AT RE, BAMMEHEEZ.

SE K

[1]  M—FfF WEEEE N E RS EAAIM]. JE3T o ] AL, 2020.

[2] b SR g RNEEA R R R MEIZ D] (LA ). B AR, 2022,
[81 ZRZ. &l BHE. FENMERLDRSEHD]: L%t ] K& HRo0E, 2023.

[4] B ER. CEEL E R SRR ENE R R s 3] VAN, 2021(28): 57-58.

[5] xUBSPE. HIR. EHE. FEHAREFMEASE AN %525, 2020(1): 129-130

[6] PBRoR &, JU-REWEREEARE SRR A ——He w0, W, HE]. RAFHe, 2009(4): 129-132.
[7] RUESHE. “H iR, HHEL HET —MEIEW S EEBE W] SCFRT, 2020(5): 81-82.

[8] LoR#‘E. WHNAMEIR, . WwHEALN]. Bk, 2010, 4(1): 94-104.

[91 SoEEF. WILTEMBH AR ZH IR FHE. FHEAR]. AR ILBUL B ER), 2011, 29(2): 77-86

DOI: 10.12677/0jls.2024.123210 1468 R


https://doi.org/10.12677/ojls.2024.123210

	常识、常理、常情融入司法裁判的路径研究
	摘  要
	关键词
	Research on the Path of Integrating Common Sense, Common Reason and Common Emotion into Judicial Adjudication
	Abstract
	Keywords
	1. 常识、常理、常情内涵
	1.1. 常识的概念
	1.2. 常理的概念
	1.3. 常情的概念

	2. 常识、常理、常情在司法裁判中的应用
	3. 司法裁判中运用常识、常理、常情存在的问题
	3.1. 运用常识、常理、常情不准确
	3.2. 常识、常理、常情论证不充分
	3.3. 过度运用常识、常理、常情进行说理

	4. 常识、常理、常情融入司法裁判的路径
	4.1. 加强法官等司法人员的专业素质与技能培养
	4.2. 厘清“讲理”与“讲法”的关系
	4.3. 将运用常识、常理、常情的场景规范化
	4.4. 重视指导性案例的作用

	5. 结语
	参考文献

