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Abstract

Since the 63rd session of the International Law Commission (ILC) in 2011, special customary in-
ternational law, as one of the new hot topics on the topic of sources of international law, has grad-
ually played a role in international practice. Based on the limited academic viewpoints at home
and abroad, draft conclusions and commentaries, relevant cases of the International Court of Jus-
tice and other research materials, this paper will analyze and identify the constitutive require-
ments, scope of effectiveness and burden of proof of special customary international law by com-
paring with general customary international law, so as to further deepen the understanding of
special customary international law.
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1. FA IRERREZ Bk

CEBRZEBEILTY 5 38 26 PR oA B Ry iR B s IR, 28 1 3k(H)WiRle:  “Ebr I, 1E
BB ZAE T A2 ik . 7 AR < EIBR IR B I E bR, iAW T SR E BRI 0 E S
(BLR)SHAT, JEN EXTATA B S B A VR R 7 i AE R bRik bR B AR B — PRI 2458 PRyt
DU, BRI 23458 B By R, AR T AR VAR ER S S, B REEEM.

B, RBITIE LR (AN EPRE) fEiRiR E PR IER e e “IE—MrEmpR T 5=
F(ERIRT WA E ) H N EAMERIER T A2 S, T5AR T DU Be— TSI A5, (L8 TRk 1
A —ROE BT . 7 [1])253 3l TPl I AR 2] 45 (relative custom). 7 2] i (local custom). [X 13,
> (regional custom). %k 2] (particular custom)ZE ARiE, B Z KR “RERI 1L (particular
custom), MIHURARTE (EBRIEFILY & @ Renl I BEMAFLE:  “Fpil B bRyl s £ 4L alEn: He
WA e — MR ST PTG i, IR A SR [ XS S — S s . 7 [2]

] B v B3t RV R DG ) Retts, 22 PR B ) S0 88 TR By RN i 8, R B4R RS PR T e i A T 36 I
FAE M (Je s g P RS e nhr I 25 S5 RN e 22 5 s 52) B “ 52 AR F-E KRt 1E an BARTY
PR T PR B LN 7 ST PRy (A T ) b7 S50 7 (BRI 158 PN 98 R IR A A 6] 6] R PRI BRI 285
TEERFEAST A+ @ AT AR A S« X3 SIS B (A T BRI RIAE SR 4 5) o

FEIPREZ 2 A5 64 JaaUOTaa e “ SR EFRZERITE RS IEE 7, 2GR 65 Jma il 25 68 Jm
SPOTIRIFIEE T CGT I BERRE IR MR ER . RIS -LE M40 16 BIHh T R85 115
EFREMAAE:  “10 R IR EPREI, A2 X Ho7 id 2 AL Z T, #EHER R
(1) ] 2K 2 ) FH 7 3 45 B B b0 o 2. B — TR 1) S80I Brys M R A2 AE S NS, 20 IR ORI
RN TS AFAE — TR 1252 i (O WA ) (0 — R I o 7 2 B R (PP et “ ) >3 48 L B2 (particular
customary international law) ] P9 12E— 0 IR, B FE4r 01 2145 Bl b2 5 — a0 2358 B B v )
(general customary international law)FF XS FIFLIN], HLASR 58 HARAE 2 “RE ) >3 5 E Bry ” i =E “ R0 =3 157
BV [l 2 B2 PR AN B FEL By N PR b 7 I8 5 4 S ik i GR35 ) 1) — B 2 AN E) 1),
WRFE ZME BRI, T A 2 2] 1 B 1] .

T, AR RS BHE BRI 2 Ah 5 R LR AR T S AR U AL LE 2 D B R R R B, BLAE
I PR vk B (7)) 92 S B R LR SIS CRIZ0) 28 38 2528 1 3K (H)TEE, e 115 [ br
R E L LB
2. ¥ A REFREN B ES

TZREER 16 5 2 BUiR B — IURE N IR PRk R A AE S NS, 2R B ORI 5K 2 T

Y (EBREBERILY) 5 38 45 1A (H)I.
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BAFAE — T 2 52 A G A ) I — M 15U o X SR BRE ) I BV 5 — R ST 15 [ B vk RIS SR FH R 430
WFEYI R B R “— M@ f]” (a general practice) FOFRELZR “VRIEMA{S 7 (opinion juris), KR AMREHE
SRR Ak
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AR T8 S HLIX 5 4 7 HS B R RN /R — BT 4] 2 A] @40, 6 45 2 FH B BE 2[RI A7AE (13X S b
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WL A, B S T TSR AN i] B R AE PR AN B 5K [ - - AR MERR A R AT 6 TEEAE S DA B I L 2K
ZNA) A BEARAE K S ST T AR o VERE U PR T IRAHRR BE I  B HAEZ F T VAR LG &R AR
191 54 TR EH N S RO T A [ 5% 2 TR AR ELBUR R S5 BOAR R« 7 * AEiZ R kB A 1 B R AUE PR AN B
A AT LR e ) > 468 1R vk RN

2) HiEHA X

FESEE A, B TR S5 B PRy ZEsRAE B B A BRI B X 2 &, BB S A AT AR R B G &
“CHbIR LR 7B T AR O, BVREG S5 Ry 75 AR e TR e MY LN 2 AR AR K
R S 12 RE P AE PR T3 — X [ K 2 8], AT REAEAE T 6 e 3L [ BRI S e [ K 2 1),
BUH R AFAE T LR — I AT I [R ABCR I SR e [H 5K 2 B [3]. A H R RIFERE L, MR “REH N
EANBEHERRAE S — X T R X S IR B AT e, (HRAUH R —E X8 TR — XX —FHLms, £
ANBEAE 1% [ 523 SRR ST SO (30 o) () e s MRS 0 7 (3]t )28 HE AT R R HE 1“0 B H VR
F 7 (AR 2 2 SCE G S) AT DA R 1 2 B D s 5 L TR R ST ABE R . 7 TR 2E B TR
HAEARRF, HSEUNEE RS T JBHE “@UF AREMSHREINHRAEXR” Z ST “Hik,
WWAZTUIE B BT 2 5K R UL BT B B 2R 551 B R R SRR — T 44 L SRR, — T A 14 s O X
| By 0 0 R0 o [4] 75 2% F& AN AT JRE 47 B 481 (1 1950 4F RS EE ML IR A& AN RE AL ), IRAEFR
A G 1 5K AnAe] BOR AT 0 25T AT AT H B OC 2R

(AL, b 2R R 4 ) R E PRk I RAE T AEAZ O A . IE SIS E R VTR, BARGH4
R ) 23158 By o e DX d IR XAt J 1k ), AU B A B ) O B SR R Sk, R 28 B0E 30 (1
JF b FR AL B ) B AR D SR B s — AN 2 3 [ 1) T 5K TR AN e R et — 2R AR ST AR IR B ik RN, AN i ad i

®International Law commission, “Draft conclusions on identification of customary international law”, in the General Assembly, 2018.
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3. %53l JREFREREESRE
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R, SR [ 3 kA [ 322 — R0l B B S BRI A 8, EIE R NAE R RT S R, I K
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SIBRE R B2 3

GRS AN, TR SRR B A RN ) VS AR PR AT, DR At R T Sk U A7 A 1
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[ PRk R fE 1950 4E() « BHE LR YRRL BT e AL ™ C b ARG T 4R SR, IR,
BUSV 372 YRR 2 52 1) — > “ B T S B SR A (9 IX Iy S5 20 SR ——JEE 7 [ 2 x i ik L
SR AR5 T A R PERA S IR o JRBEINE s “ARIE IR SR BT A AHIE R, X S LY
Tr A0 7 — I M E R LRI o R FC L BUR 6 Z50IE I 8% 51 BRI 5 & % 1 5 R R E
s, F BARXAIEGIRIL T8 148 T e B — IUBOR AT A s [ A B T 55 . 7 VAR RE
JEfRH, BT MR EERREE—— R AR RS . BRI E TR LU LTSS LA IS
BEFE, [ BRVRBEARAE R A R L G — BUESRIE X — 8O . sbAh, BET- 1933 F 1939 A M
AN (GAFYEMNLBUA LY A L)) (L #0E AHME LE AR AR 5 b G B BUR]), IX R 17 AE X X 300 > 5 1) S
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®International Law commission, “Draft conclusions on identification of customary international law”, in the General Assembly, 2018.
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JE E oIS, A UE R € B 22 5 DA WA 16 07 Uk LA s i R 77 208 321245 ol 1) o >3 150 g )
77 BE 5K 2R A2 B K AR 7, 1A REAE % B AR AEAT ] B /R BB R R om BB O HE e X 1% E B
AR TTo R ) SRR S — 55 e [ K3 R TR AT S 2 A T LU an T . 1) Gk B ) L Br = 4t
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Table 1. Comparative summary of customary international law and particular customary international law

F 1. —RIREFREH IR L B

X ) s — R B PRk R 2315 Brvk
distinguishing point customary international law particular customary international law
X e Tz AR N E) KA S B K AT — 5
s g W) IR SR K (B R KRR % 2 )
P S — ek OB, R4
LEER: IS b 4 "
opinio juris REMZHEFRAE R HE A%
PRI ST SR > B S b
burden of proof AN UE BE HAth 24 = [ 5 Bk EIRE UL 7 5 EAAT R
| LR FHE LR E M
%$wgmd fI4h: W& Nt PN NG i) ATA
DUERIRZ 4R TGRSR UE B B Jovk 20 SR TR 1 24 ]
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