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Abstract

The criminal forms of telecommunications network crimes are constantly expanding, and their
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proportion in criminal cases is increasing year by year. Some criminals have found opportunities
to take advantage of the large demand for securities investment knowledge from retail investors
and provide “stock recommendation” services, leading to an increase in the number of “stock
recommendation fraud” crimes. For the act of recommending shares by natural persons, current
judicial rulings often deal with the crime of illegal business operations. However, there is still sig-
nificant controversy over whether the act of recommending shares can truly be evaluated as the
crime of illegal business operations and whether it meets the purpose of establishing the crime of
illegal business operations. By analyzing the current situation of the adjudication of the act of “re-
commending stocks” and the antecedent evaluation, clarifying the boundaries between the crime
of illegal business operation and the crime of fraud in this type of case, and classifying the act of
“recommending stocks” by a natural person into a number of different scenarios. Firstly, the qua-
lification of the behavior should be examined. If the actor does not have professional qualifica-
tions and has no more than one year of professional experience, but falsely claims to have qualifi-
cations or abilities, thereby deceiving the victim and causing them to have a wrong understanding
of their qualifications. Based on the trust in their ability to pay a certain fee and suffer losses, it
should be deemed as constituting the crime of fraud. Those who claim to provide professional ser-
vices but do not actually help the victim gain profits and only arbitrarily recommend for the pur-
pose of defrauding the victim of relevant expenses shall be deemed to constitute the crime of fraud.
Providing virtual platforms to victims and enticing them to invest on virtual platforms should be
recognized as the crime of fraud. When the nature of an investment platform is difficult to verify,
but there are business models that can be artificially controlled, bet on, or fabricate targets that
are inconsistent with the normal trading rules of the securities market, logical reasoning should
be used to determine that the involved investment is a virtual investment and can be presumed as
a fraud crime.
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