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Abstract

The concept of the obstacles to contract performance originates from the obstacles to payment. In
order to remove the contracting parties from this state of impediment, the Civil Code adopts a sec-
ondary remedy mechanism that combines uniform constituent elements with specific risk allocation
rules. The specific risk allocation rule applies a criterion for the division of blameworthiness that
dissolves with the shift from fault-based liability to strict liability. The traditional civil law concept
of risk allocation rules no longer takes fault as an element, which leads to a normative competition
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between contractual discharge rules and individualised risk burden rules. In this paper, starting from
the characteristics of the obstacles to contract performance, the path of the creditor’s right of choice
in the case of competing norms is revised on the basis of the academic dichotomy.
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