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Abstract

The principle of patent donation is a principle introduced from the United States, whose purpose
is to limit the equality in the judgment of patent infringement, so as to avoid the patentee to pro-
duce “double benefit” and maintain the stability of the scope of patent protection. However, if the
application of this principle is too harsh and the necessary relief measures are lacking, some tech-
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nical solutions that are not required to be protected in the claims may be forced to donate to the
public, but this result is actually contrary to the will of the patentee. It will inevitably infringe the
legitimate rights and interests of the patentee and discourage the enthusiasm of the creator. This
bad phenomenon must be restrained to achieve the dynamic balance of benefits, so it is necessary
to properly limit the application of the donation principle. However, in our country, the donation
principle is established as a system of patent law, its length is not long, and the legal basis is li-
mited to the judicial interpretation of general and principled provisions. This paper will combine
the reality of China, fully learn from the advanced experience of the United States in applying the
donation principle, and put forward more operable suggestions.
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