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Abstract

Chinese current general anti-tax avoidance rules have multiple standards such as subjective and
objective requirements, and there are certain conflicts among the rules. Taking “reasonable com-
mercial purpose” as the criterion for determining tax avoidance has the risk of too strong subjec-
tivity and thus expanding the discretionary power of tax authorities. The general anti-tax avoid-
ance rules need to construct a reasonable boundary between guaranteeing the freedom of con-
tract and realizing the tax equality of taxpayers. The general anti-tax avoidance rules are recon-
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structed from objective and subjective elements, and the economic material standard is taken as
the objective element of the anti-tax avoidance rules, and the subjective-objective of whether tax-
payers pay less or delay tax is taken as the subjective element of the anti-tax avoidance rules. The
improvement of general anti-tax avoidance rules is in urgent need of reasonable distribution of
burden of proof between taxpayers and tax authorities. Since tax authorities have administrative
coercive power, the burden of proof should be borne by tax authorities. In the application of law,
the judicial review system in administrative litigation can be used for reference, and the court can
conduct substantial review of the general anti-tax avoidance rules in administrative normative
documents.
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Figure 1. The constitutionality basis of general anti-avoidance rules
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