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Abstract

In the United States, the Restatement of the Law of Conflicts has been amended for several times,
forming the path of abstracting specific rules based on precedents, and then forming new prece-
dents by combining the rules evolved from case-by-case judgement and discretion. Different from
the legislative tendency of the United States in the legal application of foreign tort-related legal
relations, the European Union legislation has adopted a distinctive alternative path—optimising
the rules of legal application by adopting softening tools under the premise of pointing to cer-
tainty, and gradually forming the European Union’s regulations on the application of law in the
non-contractual field with the core of the Rome Regulation II, determining the legal application of
the European Union’s law in the form of statute law. The collaboration of the EU on the topic of
foreign tort law application has highlighted the certainty of the EU’s private international law. In
China, after the enactment of the Civil Code, private law urgently needs to be integrated, so as to
increase the certainty of choosing applicable rules, and to grant appropriate discretion to the ju-
diciary under the premise of a tangible statutory framework, so as to further advance towards the
convergence of the world’s private international law. The purpose of this paper is to discuss the
limitation of the principle of the closest connection, citing the legislative examples of the European
Union’s escape clause as a reference, and hopefully, contribute to the advancement of this one.
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S [ R VR U i ] B T o A SR BE P SR 2 B AE T TR T SR T A E B
RERN A S S AN A i o« 5558 A T R A FEAR 2, R A 1980 4R %7 By /3 2 B 4 & FE /R
SR 2% 5 2] 1 PR B S 1 T AN I WL R T F R E 1 S E g R R . BB S
TR S5 BB HT R T WS EE NG — B PR L Bk, DAL AR B Lo e RV R R, JER
IR T A G E BRAATE I A AL

5 55 T 2% A5 | AEGT, B0 2% A8 11 32 S e B R 5 P 5 L) AR R 2 AR R AR P R S A R R 5 1]
OGRS 5 16 2R Hte . “RBUT NI S R E RS R SR A R e iR .
0o FE S R R LR AT 5 401 5 4 R R AR TEAS [ [ SR B [V 3 P P ) R, R PN % R ] R B
S NVUR AR & RAAT NS & R A BRI R BT F AR AU T N S b 4 4
Rty o) B IE F R BT St R4 55 4 T R A i o A R P 3 4% L TE = KSR (G A 22
AL H R SBUA FNE) 5% O UG EREE—E[2], FE R TR B T 25 08 R I T 2 11 e LA B
TRZHEYEJE IR e RA UL IR R AR RS [3] o JLAERAUAT A HEHE VL 7 1R “ AR BUAT A HhiE:”
(lex loci delicti commissi)y— RN, BAkm 50568 “45FE K AL (lex loci damni), HkdE “ 43 A

ISee Brainerd Currie, “Notes on Methods and Objectives in The Conflict of Laws”, Duke Law Journal, Vol. 1959 (Spring), No. 2, 1959, p.
177.
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SEEE RATHE ", e A4k K (escape clause) (i 3R B 3 DI BE &R RN DA 78, FERE 2 1B T R ik
A LAHEANATARNEE B, BAREIH TE RS WREN, —ERE AR 1A R
FTRULPE[4]

() “PRERAM” AL R AR

HAKITE , 5 4 5658 AN — RPN < — BB GeRE 1, BRAER S0 A e, il
AT RIEIEAT 5 IR & R 35538 A I 2 45y T R A U BT FE (R, T AN I8 S BUi T (19479
RAET A E S, TEARIZEN P35 R AE T A E Ko 5 =3 E —a RS IRE , R T “ 4t
FRAER, TUENMZIHE LR —H AL B, EHZEEE” [, FHAEERIDYEL <3t
[RIBE & e BT 7 A IS, w56 =T S T 2 L2k 0 11 P 5565 18 2R TR 1 “ B oh ki » JLUU
BISMIE RN TE T 35— —3E, TR T AE A EME . BRI S, HARN “E NTER R B 245
t, RBUTAEAET NI RS — 3RS 5 TR i E X UM E A B VIRECR, NI %
(EYESE R 0P R E P L U PR R A P VAL B I OB P M B S DN = il 1] 9 R €23 A SE- S P 1]
W15 Fr AR AT NEANEAT N E VIR & 7 [5]

R SRETE N W, 45 TIEE ARG AR T IORER . B 1 ATE “ E B AR BUT it
AR T G5 SRR A7 S B S  AR R T AL T A SLIRBOR MU o T “ARBUT ™ 1 — 4 R
TS, EN— RN, ERNSESERAETFEE, h & N MAAEZ MR T “REUT A A
SENRE S BARTE T, R INERE RS AT EYE, IR SOy s R E BRI [6]. 183 “ 45
TR ME R VAR, 2 D500 11 75 5 16 5% C IR B —— 9 (R vERE ) iy vp
T, DR BRI 75 75 0T A 28, D9 R RS SRR I AR R SR R BT R RE . T
RRERAVE NS ERR AT GRS ik —, RSB R m, A SO AEAE =,
LU AL R KT R T SRR T B A iR A 5 o AR R e S S R FBUR AN 2 A
AT — T ——2FNIFARNAST LBGRAAL L9935 10—, WO BOA 2 ZTRAN 0 48 T A E 4 1
REPR RS, A S TR A A L E S H 59 # . X — ISl S BRI W Sk B R 24
B RINLENIE, 48 TR T 2 RIBRI[7].

() “BEFRAR” ZTREVIRAENIREE 5

AR, B LA N HUE TR, (BRI 45 RO A S 3R R 8 Nk B A A7 AR 1, th
B — B T 45 B VR e AR T U 2 sk —— U081 3 AL VR AR R 1k O SEBLAS S IE SOA 15 LSRR — B
RN IE Y 2 o 35 =K RR RN I F R VR B AT T HURES 4 2% 58— 3R EER — R SRR IR R AFAE AR S
EZ RGN0 R L “HHENZEBAA KRR, PlnER” . BHIAN, JAFANNEEL, EFRERE. KE
KE HRPUT A RS BB R 0] BER BOZ R a0E I A ROR R (T AR R F B
7R Z T LA 23X — 26 1, DA U SR 35 BR A7 5% 8 A8 [RIE I SR B A 2 B A7 58 R IR A AE
TNy 200 11 55 4 2% 58 = 3ROk SO B Jok i s HL P i A LA 56 20 AL T AE [ i, e R R LA
RAWNEFRR)ER. GRKER MBI, HHAM R R R XX T4k Tl & ke ? 2
BN T A 1] i mT DA SN S [ [ B ALV 22 A 9 b 78 o

SR R 2 AT, S s s R IRAUE AR B, AN 2R e DB R AR MR
B SRIE I — I, RHR BT ARz R e 2 4518, SRR TR A M E « X — B
TR AR A AR, H B Y 1980 4R % AL T A [FIHESRE TR G5 2 HE L s U AR SR
ERET . FL EIEE N AIBIEE S, 0 BUE R T I BLC R BT s 5 S B i B AR 2
SRAETAT I, (HX T RRER A MK 5, e VA K 2 32 KA RSO, KRR G AL 2 H
FHAEI B, FEARER G AR RESE B T ). 7 1980 22 S AN LN, 4% [ W) S o T i B 1k
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BRI SR AL AT HEE R N, O TR S 99 HERE — AR S RARD E R 11 P RIA R A
e T8 5 A AT A IS 24 R P Oy R b e s DD IEK AR S ) EL RS Y T 24 S N T AE 2 A BE A7 55 2RI
PUR B AT 5% 200 TR BUR R M BRI IR S, iR 8 R iR N 9 /0 (SR TR DR 3R A e 4 i o s & Y 1A%
e

WIS SR v B AT DS ) — AN 58 [ 45 18 —— 28 = 3R 2 26 PR AT 3 T AT AILSE T2 — a5 58
TAGEM, TR A ] BLAE SO TR SRR R IR B ——Ix 4y T B BERE R E A ], B AR kS
AR R T BOESS R AMESS |, FIRBRAF R R E R NEA, W “CRBUT N 5 R LR R
RN & B ETE, B =FOVREBIEGERE A 7RI 8], AT A R B 1R ik R A
AR HA UL e SRR P 57 5 I ——(H BT 42 2 R AF A 7 mT LANBURI0 A2 26 AR AT 5 LU N B = 3R s
il

TR = BRI IR ST A VE 2, AR R ) ) HKE — E L, X%
JE VIR R I REARE, BORBAIFH MR HHE N R P IEF SR AR GRE R, R
TR T 2 2645 11 34 73 1 (depacage) A LI TR, DA S [HVL 56 4 A A A B 4Rt i, 7R BT KA1 52
BT OU T R RIE 1 BRI R ML S B AR, Bl ik 1 A o4l R A 2 1E[8]

2. RBBMRIERERZETREZBLE—HRANZBHEULS RGN

Ja RAE AR, RE AN RIEF RG] AN 2 5 RIZI I W RIS, IIAR&D 2%
BIRIR RRFAE, WAt PEIT 5568 . FRMEBITH (PRI E HEsRER ) Ba
R A S 0E, HHRTEARR R SRR, T (RIEEND) ORI, o N\ EA
HOARGBOGER T, BRF AR A EAMRYE, BRIy “ S8 Zeomfike. (W
AR AFALE D) XTI AMEBOR R RIE TN 3C——5 2 50550 44 2%, A2 DLRIX RlvESE
G R IMIBGE RS, T (RIESD) SOFA R BRI G &R . B H AT E 8 AMR L
FAAERE T STE G IRAE, SR — A B L 19 DAOLE

C(RIFEND) RHE 7 “ZBUT IR TxT “4T87 5 “SuE” RIS REUT NI
BEHR > R VBT M — IS5 5, T IEREJE AL 2y, R T “HEE” 5 “{Eprh” PiiEss
o HAESLIES M BN “ATEL” (3d, NmlESCEEE B A7 UKW . 55—, (Ri&
Y R SR AFRBOR AR > A R BB AR LA, BARRIR N “ AN RIS E AT AR ERUT N
(K1, AMERRBAT A", ST WEARILR I A, 1T HI R R A e T

(LA R RPIERINE) ARk EIRRR TXCE TR, JEid B B R 2 Jm Tt v 4 i, 45
WT MY EEE EE ST IE L G, AREEIE R AT E TERRAR, AT T IREIMIBGE R R
SEFERIMENNS )1, (MR RBERIGINE) WOLEEH FEAE —RHE, —RIZBORN 557
RAZBON s B — L5 A O — A B AN+ 702 2. T3S 2 260 “ Bes UICR IR U 7 A AR “ A
IRAEARE XS AR SRR RGBT IUE " ST A G VIR . Ses OB s 5L N — ik
TN, LSRG IR AR ARG, IR T WA R REREANE R A N Eh IR, W&
FEOZIUFEIN — ERESE IR ROy E R 23K [9]

FEJa RAIKSLIAR, B AMR PR R R IEHNE I B R AL 5 RIE TR IG#E, 1200 5 [ brazidok
PHEL. OREiR) AR &M AT, AERNSE, f£ BRI« i DI R SR )
Ik, M2 RAERIERME. ERAEH “HBEUIBREN” N, ROE oo Hon— g bR, AT sk
DUEALE RS RIMIMTL . fEMZ 50, IS IE R E X “REUT AL 3REN “RAUT
DML ELAE AR BUAT D SE Rt R AR B R A AR A, AR A —Bur, NIRRT AL

J
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FEM” , £ “REBUTI” X ES R W E B, M TUASIRE, WMz it—DaeEfe, #
R AL SE e PR PO . AERE 2T R R IEERE T, R R AW IMRLE IS, Uo7 T AR
FAUEIG],  FE N 9E 5 PR 5 A AR B I AR v L, S SN £ ORI B 5 B
WREEAE Y A RIRE” SR AL .

T E NSRS T REM S, ERE TWEE, R NBCOEER, EERBE ST
Mgy N RIS, AR T B A HE S, BN SR SIVEN — € RE L 2 A R L rp et R
iy, RHNLIESHIR R, AT ST FVERCR SR R AL, i 2 LB 2 I R R

3. &g

FE P HMR IR R E IS 5 mRE AR B ITTE I, AT O il o B R 22 5
JERIAL BRI BRAF AT 7 . 2 251 1 ARRAE WS = KRG B R 2 — RO B A1y K i R AR 7
() H I A PP AME AL ULV R KT SCREEE DL “ Ses IR JE N7 9k, /e T IRCRD 52601 11
I AMRBLTIE A — B E, FE T “BEAF R R X — RE S5 PR Tz S I v b T = S B A R 3
DA E], $ERC IR, RHEER.
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