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Abstract

In the Judicial Interpretation of the Civil Procedure Law of the Supreme People’s Court, article 45
(2) stipulates that the members of the original second trial collegial panel shall not be restricted
from the avoidance when they return to retrial and then once again enter a second trial. Such sti-
pulation lacks grounds in legality and also rationality. In reality, legitimate rights and interests of
a party could suffer damage, also it is uncovered that dependence of retrial panel may be affected
and the other party could exploit this system leak. By trying to explore the legislative background
of this provision, it can be found that this is closely related to the understanding of effect to the
neutrality of the panel of second trial and is also closely related to our trial organization. At
present, the legal provisions should be improved through appropriate forms, the avoidance sys-
tem should be properly implemented, and the reform and prevention of the related supporting
systems of the second instance should be noted.
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