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Abstract

Through personal experience of trademark infringement cases at the front, the author found that
the current situation of administrative law enforcement is that the principle of careful review by
administrative organs is more inclined to the interests of the infringing parties and the principle
of not increasing the burden of the infringing parties. In terms of evidence collection, infringement
identification and case value identification, the organs chooses a way more conducive to the in-
fringing parties, which directly leads to the extremely low rate of case transfers from administra-
tive organs to criminal organs. Even if in a transferred case, the judicial organ would not prose-
cuted the infringing parties due to insufficient evidence or low case value, although the quantity of
the infringing products is huge but with small size. Through studying and researching relevant le-
gal provision and practice, the author believes that in order to improve the phenomena and solve
the problems, the on-site inspection ability of pubic security organs is a key link, for example, evi-
dence obtaining, infringement identification and case value identification. It is also very important
to the rigidity of law enforcement supervision and restriction as well as the assessment and incen-
tive of “transfer” and “filing”.
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Table 1. The seize list from the first seizure
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Table 2. The seize list from the second seizure

2. BITRINMIE B

(LY CiDN FE ihak bR P2 B L=<k [y
R 24,000 3
K P K 2 BN iz BUR N M b 2
i 8000 ik
R 90,240 3
K P= K 3 BN iz BUR N M R b 3 \ ‘
RN 1 CLHERE R 1 20 1 6000 %
X 53,568 b3
K=k 4 BN BRI b 4 bt 2 S ARONUE Sy 9000 %
IS 6000 gk
& 2592 a
. BN i BUR N M R b 2
BRIA 2 K= fhak 1 IKF 35,200 ik
ENA AR N M i A 3 Eie S 500 K

MAZRHE IXBIEF LS RIFRAE, WMRIEESED R IHENR T 83728.2 ji. 2021 4F 3
H 31 H, MALRINNIPIRFSER, IEEFSE. 784, LLUOAERNREEMEREE, BiZEBESN
K S B B it . A SERL 4 o A R AN T & 5, R UCNIBIR S SEARNTE, Bkl E W K 51E

M AR R bR, JCAHERR AR S B, AR R E
22. &I RFWiEE

%] RS SE BB AR EPTIR R, WRFE RN MFARZEN, REPIRE KA EEN

DOI: 10.12677/0jls.2023.115652

4583

tres


https://doi.org/10.12677/ojls.2023.115652

AT R TP AT 2.7% 5 EER R 2 —, AR SR IR R AR RS 220 4T R AR L Sbrtl
DL, AR 2 AT TR T A7 A2 LU R T LAN I T (1 1) i

2.2.1. ARMAKBATBEH X P EAITESBOERBSET 11

HAR N TR BERA R & B AR AU A IE oo EEFR TR PR RAREHIESS 7T LA R8I0 E r b R AH
FItE, DLECRMERECE, HF B2 IR AR R3S SRR ) A LIRS, (H A ZHLRFREE RN 75 5 A
S AT B R ER, ATBWLIANIE B FARE S WL B F R E R B ALK M FASE I
RIAETT I R, i i R AR 2840 0 2 ) AT . AT U B BRI (i B BUBLBR A7 AE AR K
Z29), IMAZAT B VAT EAC I, 0 ) REAT i, ARG S A B St AT A, R
RIHARXT P EREE ™ AP U R BORE . W55k B SR, RIEIEsR. B LR EAT
e .

222, {TEHKERBEA NS B RR

R TR LYKE, BT RIS OEBIR, AL oce il iE, FEKETERE
LB RS ) AT, R TR . N RS BRYE A LR AL M M
CURHI R 2SN, SN O AE SR BHIEYE JoE HE R 2 S A0 28— AR BT o 78 AR AR U A B
AR SRHERR SR — IR E ARSI R A A5 — IR B AL AR AL 1 RAERE AN BRI S SIB Urbr e, HXHR AL
7 AR R S R AR 1 e M R A . BRI RS E AR . FEAR RYIMRE AL B,
UK REAE RIS F [ e IR dE, PR i Bkt 52 5 0 SR S5 5 RE I e 3 N5 —
UARBAT A B AN L) i T e E s mins, Lo K E AR EERZ 5 K ait
Y BE 5y A BT ST SEE VRARTE .

bRk, ARBIFERIEESAE . IR ARREEBOE A, e TR E
ERHEAEIF.

3. BRRIUTHGHEFAENEERE
3.1 MEESCAEL THRBUTEEITEL

R R, WUATEE AW EREE 3 MEM AR RILZ) 17 7T 25K, R¥ERm AR SR 2
ZH CRT A RHRERE I FE RSB R AEE(Z)) HE—5%(): ik, HERESEHE
Dhid 18 ARG A UL LR b pn R A — i L L, MP A RIB YR, AR R A EREE
TR AR 07 b R A ANV /D (0 T B 22—, SRR RASENRI R, ROAE M RS FIEAR. Bk, % T
IR EAT A DURSAR BN R AR gR, RIS R BRI IE . B AR SE M R Ar AR IR R, (HA
ITENLRE A 2R PR, BRI RY . GER AU EEH, AR
Dok B AL BEREXT IR IR F SEAIAGE « IEHRICER . ML AR M, (HAT e % ZE R AL B
HERAENL L, BIAL, ARGHTARE, BEAREERILTRAT v H ST E T 5L AR e 5
WA HATELORSATAR R, ATEWLRAEATEE AR, A E WA RS EN TR, Bt
RARFLHPNENT, FFEREE 0, BODNRE, TBPLCE HIAVGENRBEHIEILS, HE
AATBAT, B ] PR AN IS, ok, ATBUERAERE AR AR A R A A m] I — 3%
I

3.2. THALXIERISRENR ERMEEMERFIERIAE
SR, LA ZHLR, ATBWLRIERIESER, AR iR DU L L RR Ty Tt

DOI: 10.12677/0jls.2023.115652 4584 R


https://doi.org/10.12677/ojls.2023.115652

e

P

DAFAERGR,  toln, =R BURBONB AP 2B S, AT AR St g R i F BN, 3
BURBPRIE LB IR ATEHIEN BB, B T 2R MR EARENHIE. AR Z b,
B2 R AEAATTRIA R N R R BN . 7 2 R BT BT I A N AR A, AR A T AR BT
Y, SO, T EmCERR, B R, Svh. AP RIS R RN E AR A, HHE s
FREE AR TUEERE R BT S JR . ik IRBUBER B I 25 SRR RS B AEIESR s £ BRI B dh
ANBMAZBG FhIS WAL — e (R RROR B R SR PIE T DL, DB ES, M REHERS
FRIE. HEARERR . RARIC R 2 RE LR . Bl S, AR T I RIAE SR I R
BRE A IR TR W55k EEF. RIS, ML RSFIEREET IR, Rgbhik
Gy AT LA IZ SRS 3 2 A2 DAEWHR B AT ERC IR SR ML, 2R A S AFBEAE R

3.3 {THIZEEZEEHNEFERE

AR, 2T “WEWRMHENEF O J5, TBWLE. AP IRERARSH U O H A
(1 55 8 U, RAT BCBGEN L ORAE R AR RE A, B8 22 0 ) 2% FE AR AN 2 5 AR 2 1 i o 25 00, AN o
HHE NGRS, A A R TARBCS SN BT T, T EAE ik 278 A0 1\ 8 A T G )
H5RZWREFTHRKR, HREESFEUTHRE LR FRRER 2 —. e a2 ad, FA R
BRI W SR i S A B VR M R AR T A AT AL R AR T AT EUR T, RN AT A e Tl
XS 3 FMRAL i M8 9 99,120 7T, 1 T M RIUA A R 4 X 4 RER O, 0 ARG L bR
TE B i SE bR & RS E B RS E B T A, G ASRE, 7 I RZ SR 0 7 i 1)
TAEINE A 34996.44 JT, 5 FEIENLRSH M 0% E I 99,120 JoAA/ERCRZERE, 71 TAE A SA
AT X T AR T T MR A S p i AR B R AR RS AN E 2 A GAE ) o R R AR
3],

4. BRERBUTHEHZSTEX R
4.1, WEITHIEHER XS B RS

In (2022 £ EER P RORUIRDL) A RN, ATEHIREIE RHENLR RN 2.78% M
WA, FgEhe ol o B EORATBWLORE I IS L S/, AR RAR RS B o7 bt B 2 A 2>
B M TATHIEREHEIE S E2EATBWLCT . MR & th gl rid BOvR 5k R 30, H
FEOZ I AR S5 R AR LB AR T AT BUR SR R A AT BRI BGERE B, BRAT TR a4 4 AT
BOHLR I E SRR E TR R 2 — o IR, ATELRREIEFAK, B 17 00 2 e A I B AR ABSON FfEL k%
JEJU A, AH A AN S SRR XURG I Tt 5 — g Lol AT, o 5E 38— 2R 900 M B i £ SLIR AT AT LA
WS RIS, FERTIERA AR 0 ) i B S N AR E A% i It LR X PR RS IR R . Sr R,
ML ARG B E S BIEIR, XSS IEAR S 15 DURASH (5 TSR T AR AR, B8 S B0 A IR
WA RO “H RAREIE. AN “HRAL” “WEAN” “HIMEHm” EHL.

4.2. MEHNXBEINTNS EHHRVRATBES AE

HIXAZI T I EARICE RS AT, AR AR T BOR R, A DR R
H L IR B X A AT O A R FE A AE LI, RIS O ARG T EOR TS AR B IEAS M S5 &
BEPE[A]. EBELK, FRPUTEEMFREESEE SR EAT, HFBEEE, £ R LRM
AT BUE R BEAT RO B R A R AR o SR F DOl BB RE GRS, A2 AR BGE IR
PR R PR R B AURERIE R A ZHLR “PRATA AN RS VR MEAUHAT B R 1, H

DOI: 10.12677/0jls.2023.115652 4585 R


https://doi.org/10.12677/ojls.2023.115652

FEATBHL IR A 2 28 s ) B 5w R AL SR A Ak ) EE X S P O A BEEE RARIR AN, 10 SRR B ) — T4
BLORBOAE « IEHECER . B e )0 AP I EE R PUEVEM YT, — AT LT R AR T
AT EERAR . JRIRAT NIRIR A B LR - QAT AR AT BERIE N i TR SRR SR B
T3+ DR FIRRI RIRYE, ATRE S8 ZHERGIN . kA" AR SR IREH I, 20 =
Z FPR RGBT B FTUER BRABIB REUTBOIUE. A ZHLRHI DI B RE 71 N A48 F R 1IN 78
oA, AR AL G CE I AT el s, Wik 2 21T I AR R AR 28 4 NS B V8, AT BUET,
BEAT BOWLRAE R DU P AR R BB BB 384 . £ BRI K BUR BUT AEG™ ., 7] feis 2=
B YRbRdE, RIS A ZHLRIRANIGE I BEAT UESE ISR S AR BN E , BRSSP 4% Lk A 7 42
B R RS i F AL 2, 3 AT TR i 8 oy B I, DA R A R T i S mlA AR i I EAT AAE
Flvk, ARERELE I UM BUCE AW IR, 5 SRR e B IR RE AR .

4.3. B RERREAHEIRICEMSSEE

2021 ERCFEATI (AR 3 — T =% B H—HIREIRS RN SRS W RIEE, £
TR A 25 0 SR () — K325 o AL CTRIE) BT (0 3 SRS A A PR 5 TR A
HIRTRRIGAT S, RO R BEARREN “ SCSTEMBARAF B RAR 7 5 KRR ML PR TEZE0 . AR 2
AR IR, (B, IFRREA OISR IR WRIAT. (B RIS BT
T FL PR WA A RRIT, AT R B AN S NN . AR BRI, S0 T
& IR TTRERER R RIARAT 9B M0, A LA REAR L A R AR AR B E AT, R R
RIS GEATS TR B AN S . VP2 707 [ U0 e YA T R PE RO B FTRRAT M AT o
T, DAKARE RIARIRAR[S]. ik, JRETBE T KA R AR, 78 B A
FRIEH A NERL “URA RIFRIOTA

5. 45

ASCHEIL “ 3% 57 IHTATBHLR SIS RIS (AT d AR BUSIE IR IR R A A He L
RIUUT BN AN AR TAE N2, LESRIEAT™ . B BGERAE REST . B
TIEETT AR IRE, A R RR R A S AFAT TR 16 S ARAR VA S AT PRI e 422 1m) AL ER) 2 B BRI o i 5 3 M
29 SEANHLUAR B RIS - 20 T B — S5 R Bl It R P9 SR A AR AR 1A AN L 585 DL RGE R B
I s RE I A LHLIRN G REAER™ B S R B RIERIE S . RBCHIBr G ML ATE SRR SE0 5, 0k
MR b ORI B AT BRSO SE B X T ASCRIWE AT, SR SRR Ih 2 S, RAKIUE 2 Sk
[, F T L B A S R X

S E 3k
[1] I ik 4 v g s B A 2 3R ORI A R €A 2 3 SO R R ——FE R B 3L =50 25 H ALk e EAR R R
2 FIRE[I]. SEHEBA, 2017(32): 5-24+48.

[2] FEZHARTAUR. 2022 4 o E AR AR AR BLEB/OLY.
https://www.cnipa.gov.cn/art/2023/6/30/art_ 91 186011.html, 2023-07-06.

[31 kibk, miEI. PR R AR T A S M EIN]. + E T35 I8 &), 2020-07-23(003).
[4] B3, FFRBURNEARY 2 Py sk 53k 568 [3). vEiR+t 4, 2020(1): 51-61.
[5]1 . 3ET R 25 P47 A KR ARBUINE R 7], T 7 KSR A SR 2 AR), 2022, 42(3): 105-110.

DOI: 10.12677/0jls.2023.115652 4586 R


https://doi.org/10.12677/ojls.2023.115652
https://www.cnipa.gov.cn/art/2023/6/30/art_91_186011.html

	商标侵权案件行刑衔接的问题与完善
	摘  要
	关键词
	To Improve the Problem of Trademark Infringement Case Transferred from Administrative Organs to Criminal Organs
	Abstract
	Keywords
	1. 问题提出
	2. 典型案例：分装厂案及其争议
	2.1. 分装厂案简介
	2.2. 分装厂案争议问题
	2.2.1. 公安机关依赖行政机关执法先行导致证据收集不力
	2.2.2. 行政机关证据收集不力导致不起诉


	3. 商标侵权行刑衔接存在的主要问题
	3.1. 刑事事实认定过于依赖行政先行查处
	3.2. 行政机关证据收集能力不足影响后续刑事程序证据认定
	3.3. 行刑之间非法经营额认定存在偏差

	4. 商标侵权行刑衔接的完善对策
	4.1. 设置行刑衔接移送考核激励措施
	4.2. 侦查机关提前介入涉罪商标侵权案现场取证与认定
	4.3. 通过司法解释明确商标犯罪规制范围

	5. 结语
	参考文献



