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Abstract

In the era of climate change, climate and trade are increasingly integrated. Multilateral agree-
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S

ments on climate change have limited effect, and many countries have adopted unilateral climate
response measures. These unilateral climate measures inevitably involve trade, and in fact have
the dual attributes of climate and trade measures. The carbon border adjustment mechanism
launched by the EU in 2021 is a typical representative of climate trade measures. As a unilateral
trade measure, it must comply with the existing WTO mechanism. By defining the legal nature of
the carbon border adjustment mechanism and analyzing its compatibility with the WTO general
exceptions, it can be concluded that the mechanism will likely violate the WTOQ’s national treat-
ment rules, and it is difficult to obtain exemptions through the general exceptions. Although the
EU will face the challenge of the existing WTO mechanism, the climate trade era is facing the reform
of the rules of the trade game, which is an opportunity for the EU to master the rule-making pow-
er.
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1. ElREAER Y

21 SERR A HE B T W B 15 1 1 WLA (Carbon Border Adjustment Mechanism, L R fii#x “CBAM” ),
— AR T ER. BRI RAIIESR, B 5 KR SR D) E R IR S 5 W B 5
PRAR (LU RIFR “ETS” )R XA S P 2t 11 7o i AESCBRHE SO Y o AR5 b, R 28 gt o 8t 11
B 4077 S, SCELFTIE B BA K < AP o BARRREE B 77 BB R & Bk “BRVIEER v R S A A i
e SO (Ot 19—, B HETR H B R AR R RE H 20 R 1K 51 55 KR IR 52 5
S I R EAE IS . W] ABESERR B CBAM BAT USG5 B B f i R R I, H R T A
BRI 2 s . T K WTO 2345 5] T I AF 48 1k sl R O07 R IA BB G e, LA 1 573 7 14
T AT & WTO I JEHZ AN REXS H i B2 S M PR ) PRI 2500} # CBAM 7E WTO HEZE N &
M IR L
2. CBAM #i&

(—) BRERHEH CBAM [137iksh A

1) BB

IR 2R 5145 19 4E 1 CERINEREH) 2, BRER IS 2050 4E7ERRIMSEEL “Biep Al (ERRI A
R —ASEROL KR . °2020 4F 9 H, BREHZS RSB T HECH sl B bR, BIFE 2030 4R SEILR &
AR IR 1990 4F 2Dy 55% . i SR — kA H AR, IR 22 AT 1 — 85 U DT T SRR
A S 1L SR AL (CBAM).  MSEELEAHR B B FIBUR E 2 R, CBAM ARy —JiUAk ik

I R R — A R S T BRI HEIBURE 5 S50 R I pAy A D 7= i () A P 0 s 8 b SR SR R HE R 1 TR 2, s
% B S/ BRI, K AR I B XA 5 T 0 R O M OO A%, e S B BRSO
2Communication from the Commission of 11 December 2019 on The European Green Deal (COM(2019) 640 final, p. 4.

®European Commission, “The European Green Deal, Communication from the Commission to the European Parliament, the European
Council, the Council, The European Economic and Social Committee and the Committee of the Regions, "Brussels, 11 December 2019,
COM ( 2019) 640 final, p. 2.
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YA S

R SRR A —E A .

2) B 1Bt i

DR B 7 SR AE ) CBAM AR SR 2 By 1k “Biittt e 7 [l il RREAROCIHR S Fa BT BR BT
TR BT BB, — 7 T 3 B0 R L PAY 50 ) i b 2 2 3808 A6 e JSOBS 5 B 0 A8 ) B R 22 27 (7 LA RR)
— 7 THI 3 SO B e 2 PO R WAL ot A s e 25 e R0 1 7 Bt P AR (T S Bt 2R ) o IR, ERCAR IR L 1)
WO 1 AR IR B ER MR BIHABE S Z . AMELBRIRAH 1%, B0 LR
FOORHEA A 1 S AH AR [ 1]

SRR B IX — Py, SEH] 772 HUSE: & 772 40 BR3P Ud f) 7 3 A i itk 2 1) . /£ UNFCC
B3 (T 1) R Y AUE o Rk B SRR s PR IE )55, o ST ORI R i [ R A
AR TR PSR A AR 5%, TR E T & E ) “AERSRRIE” R B [2] . X MhRILE 098 T B it 5
KA, HERBIURREPEZ S U5l o SR 2016 1 (ERAEE) #iL T “EFAFET
BR” BRI, UNFCCC [T 4l 2977 151 mT AR AR A 6] 16 [ 175 80 b A RS B g i v o AR I — SRR, ARXS R
PRCHET Tt 51 R Bt 58 1) 10 R 54k, B 22 1) DR R AR IR HE RS B BT 5| R MRtk B8 o SizBr B EIBR SR 5 2
2 IR, AR HE B B — 1) 5 S5 it 2 10 S R

(=) CBAM [k 5

wn ESCEREINE) CBAM AR & —FERLFBY, (EURXT T I i — B Gl . HAlkE R
MAA PR —#70 273 15k CBAM AT L KBt 51— &7~ 15Kk CBAM J& T 1455 18

1) ARFERBIER

5% CBAM A& T— GBIt . SSBUE N —FrE A, — B € i E SR ——ig kit
AFAENSL, X6 5RO 5 3kt S 0 B LA K S [3]. CBAM FITEL S it 5 B AR B A2 1A i, (ELRAE
FINLOCIFARIGIG, T2 B BR B A 2 1 03 B B O E I LG, BRIEAh, M (FER) B U5 E ) CBAM
FEWLIAAE E R R S AERL, TR IE T A CBAM HLFIET, JF BASRLE ™ fhidk DR R A
e, TRIGF TR . DL ERTLUE H CBAM FEARTF& SBUAEUR B B3, RIS RER LA 6
Fit.o

2) IR B I A

BRI RS A — B2 44, GATT 42 E NI 7 TAE/NL, 7 1970 4F 12 H kA 1 (s
PR B TAEHRE D [4]. MR ZRAE, B iR ) 2 SE R R Bt FE ) Btk . AEEBRER 5, E
A LA 177 S A YA S [R] T ] AR AR S B o 3k BRAIERE V7= 5 5 18] P 7= 2 FE R ] B SO AR 52
J b — o [ P R R R . X PR RS WTO BRI, #RHE GATT 28 2.2(a)#k T XMle, 0
FE] R LUK ) 2 a3 17 i B FH 3 e A 7 At 11 7 ot PR 4 B0 30 7 i R e T pA) R o A [ g 2
Hlo T HTX — S5 BRI 25 A2, AEVSCIE AR By 2 A [ P 3 L 0045 5 5 3.2 2% T 3.2 Sk 2R T HIR
FRBE , IE R W GATT Fu v 5t B AEANE 15 [ B (1 RE A bkt 1177 it Si i B P 30 P 5 R 8
B2 ) R OGBEAE T, GATT WA B 1 B b ] N 58 mT DA AT 220 S5 00 R 8

MG (IR B RME, SERL. W B B 7 S AR AR AT DU H i SR B . X b
b A7 B P T BN 72 A, T DA R I8 TR B 7 LB R I 2 B A B e . 7% CBAM JEANRF
HLLERE R 7E CBAM NIFRA BB & B IR TH 9, I CBAM A& T ELHEN 7 i AE AL,
FAER L AW RRIE T AN B = AR . SR AN B = M IAE B B8 T BRI RS, &
TR — T IR R

CCREBCE ) UE B — K 11(2008~2012 4F) Ik HE B b R TR RIS E RS FEAUE K (R 1 EXR), JEHHE 1 ER AR
TERAR IR L5«
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T 5% CBAM AEXTEE L= fh & i EEATAERL, A& A B 7=, By DLHERR B4R T RE . K
KT X = i AR R € X, GATT1947 PA K (k5 ) #fA AT U, (Hid GATT1994 5 2 4248
2 FHE T 5= A FTAERLE T BRSO R Rl . BRI IZ 253K, o it (from which)
FMPIXFPH 77 5 AN L TR VRN . SR, “REBAEER” SRR LHEN
PR AL AT I B BSGA RE  iZR T, WTO 4 s LA AT 1 % 7 B 5 A1k
TR . 7E CBAM T, fEBLAIXT R Bk SEbr bt A = i AR ) BN B 17 e
kAR . Rk CBAM FF&5E 7= B NVIFTAERL,  mT LU F 3 B B L1 [6]

27 R LAE 45, CBAM (iR R 18 TS yi 1B, i AR A B B o AR 01 ST il
GATT A1 WTO BH K i it [ B R B4 5 B i B AT id ) GATT 2 =25 R H RAF B HUE -

3.CBAM 5 GATT BisMNf%SE

(—) CBAM 5 GATT =45

BHARKE GATT =255 3RERUA T 45 5 HAR S 1 77 SR “HE™ 57 A E RS, (5 ES
=5k AR IN A A BCEL SR BUA U7 AN RS LACR S AR T b R, 0 3R 7 it R P S G A [ P 2
FEEEA RER, T RN T E5AREGE “BEm Sl BRES” KR 7= 5 RS AU H]
g, JFHARE LR B Al i H AR

KTxf “HHE” (likeness)HITE L, WTO _EYRHURIA G 752X 7 i BV FRAFAE .V 287 1 IRR R
R BANG R RRIATIER 7] EATEERZ, ERIEARES, ERRIIIUC S E )
g FESE R W] eI 0 P O A CARIED A, Ak, RURMUMITERERE (BORTER 5 EE 21 @)
(TBT) (A B SRR TE ST 2% A R AR eI, SR “ W7 TR DDA % FE T R E & A R4 AH
7 B (R0 SRR IR e i) T R PEVE A . R, EARYE (1994 4ESCSMhE) SB=24%0 4 K
B s AR 5 TR A R o 7 AT 0 2 5 AR A B R AAT T AR 8 7= AR IR S R SRR B T o 7
AL CRTE” B A U, PO EATE ARG, AT, AR GATT MFIF], AEfxs “AH
57 7 i B 8 HRZ 78 R B P AT IARvEE, B E IR T “PRIMTER” o Bk, HHRMIRHELR Y]
CATAIFIRS, FTREAR AR IR I A, ARE Y B M CORAR ST, A S (BB AR “HIRE 7 [8]. T
DA, AR 55 5 R X 43 77 SR AN K AT BB o 5T CBAM T i AR 1E 117 i (R B HE TS i SR i s
TEWOBE, A JARA AT R e — 2k 1 7 AR s DU P b R AN AR [ 7 o J8 T R 267 o, (R Tk ™
st R PR B HE TSR T AR AL T v T A AR 5] 0 7= OB, X e 1R = 2k I RAFIE B K
FEIX B SO0 GATT FARKUNE S BT, IR IA T @i 48 51 GATT 25 20 4 — il 41k it
198 5o

(Z) CBAM 5 GATT % 20 4% “—fbilsh” Kz

GATT 55 20 2% “— oI 4h " 26aK0n] DLUE /2 B fo 2% 3, wldsidi e WTO e A 1) [ R ARr i 45 B2 2 JE U 11
it — ELRE USRI AT& 20 2% “— RSN TR, AT DLBASFE WTO RG220 2411 (b) i S
(Q) BT J B S AsA lta,  JUIRK 06 75 EAE B CBAM 465 (b) BUER# () Hil -

1) CBAM 75754 GATT 4 20 2k (b)i

FARKAE (0) I & S/ H I IE 241, 5t 228 T OR3P SR S i AR an B g B (Y Tl AR GATT
FE 1947 fFATSL2 A, “ORIP AR SOEY A drsd@ B T AR R T~ LA IRl R, (F2 AR AR AT B
J7 ARFAE[9] o 8 DR EZ NG AR A B AR A i AN R 5 e A 2 B B [10], 31X — RTEfR A b &

SGATT1994 55 2 2655 2 3K E . “ AR IR TR E A ARBHLAL -+ AEWC N HUSSBIANBE - (a) 30 T sl AL 7=k 11 7= i 1 4 7
B> B it P AL AL <o B o7
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PRI EAF BRI FEAME T, TR > 2S5 Y — 0B 7 R4 A= iy RO E 1 B0 H #5
O WAMEETERE R AR R, EVRMUAA E BT R IR I K T R IBER R, 38 K R RN BRI AR IR R
W, DRIMAR R 3t DR T R A i s RO B PR IRSS o T B LB 40 2 3 KAl S b b, 2Rl F 12
VORI R A 5 oA I ARS8 AR T o AR IS AT SCHIE 703 WY 24 A A BR ) VIR T e T e SRAR 2 T E
B, Bl imatT R L Fh . $ORRR I £ . S S FK A %5 A AR . T bR Ok B AE
BT . IXSTEBREMIBIE R, W SR UEIRGE SR A B AR A iy sl fd e, 8

KRHE CBAM 8 it 7 L6 77 T A % e Bk 22 S AR B BIE T, 020 T B SR Ut T — 22 5t /2 BEIE
CBAM X Fs2HlIX—HZ “f” (necessary) 152 7 IRl it . & AN T2k “ofl” & L
FRATT T AWTHIAE L, 7E 20 SEAR IR — 28 GATT U4rimh, £ R AR — TSt 752 “ 5/ %
BRI e B % B B . O F R RRIE AR SE [ 337 KR, AR HEFUL GATT £ 20 4111(d)
THh )« 05 55 7 (necessary) i & SCHEAT 1 94 0E o VNS It AN 2836 2 nTAT 1 DA S & B, T HLAb 2S5 GATT
(0 AR U AS AR IR 1 5 T W R AAEAE D 2 DA E SRR RIS IS DL, W4 2907 A S8 AE I /2 T A& 22
PERSE I, (5 D0 B S e FAt SRS — SO P S I A F A B AR RS e [11] . AERE AR B KA
BT IR 337 KK R “E/ N GBRE]” bR, e 2= B BUR BT R E A A R B e
AN R ()T, AITASEAT 1E 241 . WTO RO IS EVRmZ B T “ BN SR 7, (X Fbs
HEIE T3 52 5 RO PR, 2 T s h B AR A AT AT, SERR BB ARME RS A AR A LAR . i E
TEEARNSE, RFVERA BRI “HR/NR S RE” brifk, MR TEE—RIIF RN “HK
PEE 8”7 (proportionality test). L IRNUMIMEREUL, Wi — WS R ® “WE” W RPN — K5I &=
MR, ISP 2R 3 AL S S22 AR BT OR A ) (R R 2 AN R 0 B B, it S B (R P DR
FERE L LLRSHE 57 55 BT e AR AN RIS K /N o — 00 o BT SR A H bR i Sk, o 52 55 B PR A1)
/NIRRT RER T 1 B [12]0 BRIMRARR R3] 2 — IR, BN E — N ERT &
GATT —MBIAM&aR, THAFIE U, fEARZR R, TRAMLIEH “H/NR 5 RG] FrEiiat B, &R
MATEHEAFREFE “MEREHEE” o EIFPEE —RFIE R P0E, 2EBUFEE kAR5
I H RN TR AR s e, X AMME M E AN S M. 53— 5 T AT A B AR R e
JEINEE K7 THT 6 5K ) “Fa i A ™, X —F il AN Rk 203k BEE SR P REOR S H 1. BRItk B RbLocdEds 1
LR HMEEE, N EEEARIE 28R 5T & GATT20 45 (b)Til. A Z M 14T “ff37 N2, shiad
AR X —H M EN, HEERRE AR R kbR 5 1 R R

SRTTIX A RIRE PR 8 Tt Ae i kil , U8 GATT 28 20 s — Mo #s . HuTKE:
H—, BRELR) CBAM H it X BR45% H AR A DTRRAR B K /N5 SR PRI R A E B, B At B IR St 5 11
A, T, RS CBAM DA SRE X §E 5 = AR AN /NI BRI, AN /D [l 5 0 R kI —HE Tt s b b —FoEn
R “opmefa” o 5=, PrARIER b i A, X T I Sk 100 S R A Rt B RN A% 1) A 15 T DUR U
SR AN LA Bt 57 5y PR A /N 8 it th i — R e o DR AL RTSR A, BREARMEUE B CBAM £ 4 (b)ak I EE3K

2) CBAM 2 TFA GATT 2 20 2k(g) It

®Gasoline Panel Report, at para. 6.21. Although this was not considered by the Appellate Body because the "necessary" test under XX(b)
was not satisfied. TREBILCOCK & HOWSE, at 527.

"Retreaded Tyres Appellate Body Report, at para 258. Retreaded tires presented a health risk under Article XX (b) because they would reach
the stage of waste earlier than new tires. See paras. 3, 118-19,121.

®WTO Secretariat & United Nations Env’t Programme, Trade and Climate Change, 3, (2009) (prepared by Ludivine Tamiotti et al.) at 68.
Countries considered “developed” are included in “Annex B”, and the goal of the Kyoto Protocol is to reduce greenhouse gas emissions
from Annex B countries to five percent below 1990 levels during the first commitment period. Sikina Jinnah, Note, Emissions Trading Un-
der the Kyoto Protocol: NAFTA and WTO Concerns, 15 GEO. INT'L ENVTL. L. REv. 709, 714 (2003).

®See for instance, GATT Panel Report, United States Section 337 of the Tariff Act of 1930 (henceforth US -Section 337). L/6439, adopted 7
November 1989, BISD 36S/345. para. 5.26. Also see GATT Panel Report, Thailand- Cigarettes, para. 75.
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AR WTO HIHI RSk E, MR EIRSI () EAE W] = A e R Aidgm «nl FHsr AR
PR, HUCORAZIE B 205 R R] FH S 1 R R L R O, R A A i 0 23 5 R ) T A 2
BT B [F) S . TGS IR SR U G BRAR S R E AR, ORBER EEIE I . HhEROKASE Ty — ]
FERIZIRLL N CBAM Sk K= JEH 5%

W ] v AR X MR A ] DU S R ER K S B E SR R S, bR BN GATT
DIAEFIGISRE, St “ A3 ARV X —HES O T SO U RE, AR T, B A IR
P, EEEMIFIFR S, EURPUSRIEE BEEXT TR —1a BT A MRS 1R RE, 18 A
BN [ Bt 2 RS AR R SR ARG SRR [14]. R R AR B AR BT R «R] IR )
HARTEIR” WML LR R ST R G B AR AN, AR Fhaets BR S, MRk
P, & CATHEAT  HEREBLT, SIHSLA SRS AEAKY, R ANKRES .
b IR P A (R B R ] BB 45 3R A5 P U 2 ) wT AR A — Rl T R8I S50, DR K2 R R A AT
45 5 B AR R AR K 7], LR AT 1. I ARSI, XS ER b AT ok k(i
HIRRZERD T B—T07HABIEEE =T K= A8k, ElT “@=808” o Sbr b, BT
PR, ok b i b ER G )Z W] IR 22 1 AR o X Rl SR A BRI B AN P D R ph e A
(R MR R SI AR AR, AR bR AIE B KA R RRE o M (1 GBS [15] . BT DLSE T CBAM #i it mf A
WG R A e ) o] P 0 AR BRI .

HUGR KM 8. /£ WTO WIS h, BRAVE “HK7 B “FEAK” . "
SRR R, BRAVN R SIEEEZEH RN T R T B RR IR, AR SR
PRI S 1Y) SR PR IRELA “AHOGPE” [16]. TEJE 2R3 A M Z DU SEE IR, B RA & EVRL
KRAEINE “HKRME” PSRBT “FZEM” MbruE. ERERERFIWTFI AT F O TFIEI ) %
P, REGAESEHRMIRR, MAMAUE “MBRa# LE” B ERT HREIR, sl ol E N “HR7
BlanfESE E AR, URYURINT S5 [ BUR (0 2 HER ST AU T LA T AT 3 U S v ) ) A7 6 AN A2 B 4R
A T, U SR8 S Uik T 72 o 2 DR PRV R, 8- 3 [ IBURT B 128 <05 e A 08 B 1 6
PRSI FETF IR S 98 RAFAE, ANBEIAE %45 M A A2 “ABR BT R 1 4 55 [ IR v 25 < [17]

SEABIRCE ) CBAM, CBAM 40 si, Sk 177 S AR OB 6 SR 78— J7 THI 3L A 350 A 35 AR 1) £
VB3 3 0cHE . HETBCE HIR AT CO, R 1 2 S RE S, B SEAE SRR U5 AR A RN R B S Ak B2 U 7 T A 2
TER . TR OB RS RE B R, SMTF & “HHCME” o efa— MR PR 1 52 5 1 i 5 [ A
LA 475 ot — [ S, 7E3X — o5 KR BE CBAM 13 5t Ay K [l P4 (1 B BB SR Jooid FH 808 1 s o, B
AR AP g5 Ll YR, M TEE R ()T, KKK CBAM BEHSIEIITF & (g)
T RIE -

3) MABEEFTA GATT 55 20 475

RO K 1) CBAM Fi4r 20 45 1(Q)aK, IR e R L7 & W MR . 7EEEVRIM SR+ BiF
FUWCA, 55 34 S RN T BRI 58 =45 R pIsh. 2 ARG 5 3 BK, iz L A0 “ A
g ST A7 T [ P10 e B2 22 T 3 3 AN A B ) A5 R LA B et [ B 57 5 (IR A PR )

BARRHT, AR EREE N EHEAEN” o EEEEERE S, FURPUERYE 20 4%
FP 5 o AT e e, S5 EBUR PR X F AR BUR =2 T BRI SERR R OR . RONTEE RS 5 K R,

B(footnote original) We note, for example, that the World Commission on Environment and Development stated: “The planet’s species are
under stress. There is growing scientific consensus that species are disappearing at rates never before witnessed on the planet....” World
Commission on Environment and Development, Our Common Future, Oxford University Press, 1987, p. 13.

"The GATT Panel Report. Canada - Measures Affecting Exports of Unprocessed Herring and Salmon (henceforth Canada - Herring and
Salmon). L/6268. adopted 22 March 1988. BISD 35S/98 Panel Report, Canada- Salmon and Herring, para. 4.6).

2Appellate Body Report, US —Gasoline, paras. 22.
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—A WTO B 51 RN 5 B2 4 it 2SR A 3 53 SR B A 12 RS 3 400 P St PR IBCSHE ) v A A [] ) 2%
GUETRI, RAAERZM . AHREAE IR L A R T A AT RE R A AN FE B, AR T AR R A A
BAR[18].

GESTRATA SIS IR B CBAM, FREAf CBAM & i i ZB el B A “AE B A& F I 5
W7 WA SRR TS B O S T A R AR AR S F 57 o FEF N “IEBIRY” A R
HNA R O E R “Rikm M. FRBFER” PLS. B, 7ESLit CBAM HIE 2 i, B 205 H
MM EI A 5 70T “INEL. AR AL, HRRIERICAsREZ AL, AR ERE . M T
BRI (RUEAZ) AMRAIMKCES5H, e —Z RN R STRE AR AT AZRER
SRZREE SR, BEAT EOM AL 08 T [19]. P, RS AU R RIETET . CECEARE
R 1 R ECS R BB “ARTH Y R R . AR, BREERLIZ DL “A R85 1 R %
PSR FE Ul R B RS oL 7 1007 BT E, ' By b R BREN T . RREEAZR 25 B8 SR ] Y 1 ]
A BE LA RSB 5 1 R R 12 e 38 P o v A 2 LR 150 A X s Y [ AT 46 1. R
[RIZE 0 e A5 RN B BESRE 1 R i ] 51 75 7 DR G S A A4 7 THI B R H 5 R 25 R T8 [ 5 R BRI AT
BNFAAIAT B2 LA R S [ S 15 IEAE R AT B R SR I “R R LR i i, (H4%TIX e E 5 1A
PABBL, X LEHE A7) SR 2 1 M 2R L AN BRR BE A B 2 2 A B 8 Rl 3R, R R E RS Kk E
F LA DX ST o PRk, T BR R 1 248 CBAM R A RERF & “ A AT B BN & B
ERRI ST B FEL R ZNEK. 21 F 8 H 27 HARNEHEZRE LIRASHKSWRET
BEA AN, (U] 5 SaL E SOG4 S RN CBAM, INAHB T “BIMERBiaR SRR o 2 Rt
PR E b2 K, WK TR CBAM [RTIE B XA o

AR XFE PR SRR, A S N B RN 23225 R A T = bRk
FIWrEE—, REAF, WRRAI, WEEMBCEAHRE] 5, BB i iE M 2 5 i st =Bl
REFLRIE:; =, WIS, S, Bt REaHRTEK. 2 EXagai
RERK S CBAM TE “ANHA AT 2 SAS A BB ™ 5 T FAAIE B PRI, Bk b AR 25— A 2 SR DU 78 5 K 11
UEBIAERE . BREARZE IR CBAM AA e AR A RY F LH I, WATESLIERTH LR G S0 586 77 T %
EEZHEER, KELEERWTHERE. YA, TR EBAG AR FALE KRR R E KT
CBAM HJJ5i5E, B 2Bk H CBAM 7E WTO T i ZEME TR ) o K J r [l 5K B S 1Y) 32 B2 W i 1) ““ Bk

¥In determining whether the US measure at issue constituted “arbitrary or unjustifiable discrimination between countries where the same
conditions prevail”. The Appellate Body in Shrimp-Turtle | considered whether the measure was implemented in accordance with “basic
fairness and due process” [See Appellate Body Report, Shrimp- Turtle 1, supra note 32, paras. 180-181].

¥As part of the process of determining whether the measure had been applied in a manner that constituted a means of “unjustifiable dis-
crimination”, the Appellate Body on Shrimp-Turtle | addressed the issue of international negotiations and concluded that the US negotiated
seriously with some Members, but not with other Members, including the appellees, that export shrimp to the US: Jt] he effect is plainly dis-
criminatory and, in our view, unjustifiable’ [Appellate Body Report, Shrimp-Turtle 1, supra note 32, para. 172].

As later interpreted by the panel in Shrimp-Turtle 11 and upheld by the Appellate Body, it appears that the Appellate Body in
Shrimp-Turtle | was referring to the negotiation and not the conclusion of an agreement. Thus, the US was obligated only to make serious
good faith efforts to reach an agreement before resorting to unilateral measures [Panel Report, Shrimp-Turtle 1, para. 5.63 and 5.67. Also
see the Appellate Body Report, Shrimp-Turtle Il, para. 134].

%The Appellate Body on Shrimp-Turtle | ruled that the “rigidity and inflexibility” of the application of the measure by the US constituted
“arbitrary discrimination” within the meaning of the chapeau [See Appellate Body Report, Shrimp-Turtle 1, supra note 32. para. 177].

"The Appellate Body in Shrimp-Turtle | noted that “it is not acceptable, in international trade relations, for one WTO Member to use an
economic embargo to require other Members to adopt essentially the same comprehensive regulatory program. to achieve a certain policy
goal, as that in force within that Member’s territory, without taking into consideration different conditions which may occur in the territories
of those other Members” [The Appellate Body Report, Shrimp Turtle I, supra note 32, para 155].

¥The Appellate Body in Shrimp-Turtle 11 noted that “a measure should be designed in such a manner that there is sufficient flexibility to
take into account the specific conditions prevailing in any exporting Member” [Appellate Body Report, Shrimp-Turtle Il, paragraph 149].
19See the Appellate Body Report, Shrimp Turtle 1, supra note 32, para 155.
Phitps://static.pib.gov.in/WriteReadData/specificdocs/documents/2021/aug/doc202182731.pdf

2In the Shrimp-Turtle 11, the panel demonstrated that the measure at issue did not constitute a disguised restriction on international trade by
examining the “design, architecture and revealing structure” of the measure [Panel Report. Shrimp-Turtle 11. para. 5.142].
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