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Abstract

The bank examiner privilege is generally considered to protect from disclosure of the examination
reports and related regulatory materials generated by the regulator in the course of examining
financial institutions, and this privilege falls into the categories of governmental deliberation pri-
vilege. By law, the financial regulator can assert the BEP and by doing so relevant regulators shall
be protected from disclosure of confidential regulatory information whether or not they are in lit-
igation. In litigation, if the report in question falls within the scope of confidential regulatory in-
formation protected by the BEP, the party seeking disclosure of the confidential report bears the
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burden of proving good cause, and the court usually determines whether to override the BEP
through Franklin factors test. Despite the importance of the BEP to financial regulators, Congress
did not codify it in statute, and the common law nature of the BEP greatly affects its application.
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1. 518

HRAT KL ZE (examination) & BE S I B ML H T W BHRAT Al IR 25k iy o TR . “4RATH A E ” (bank
examiner), A SRS KL SN BUARAT 100 S-otR 00 35 28 DA S BOR AT J VAR 2 1R
SNBURE R[1]. AN, KSR S E AR P RBRTH S L A SURAT 18 N AT IR
TEMEE MR TAE N ROSCHEAS 2 1 R rp, S T T8k G b 2 B Ak 21 8 5 55 X R IGAL A kL. AR A A v B
PN SO I R RE S BE R A A TT, K BRAFERAT RS B LA Z R 2SI, £ 28 7™ E R i 4 R 9 0
MRS, PRk, RAicsol s R e BN RS R 2 (B 3=,

SRIMT, A ER QOB URET, X7 243 N i R AR DA Bl %, DUMERKG AR xtix — G Rl L
AFIFESE . 7 ORI ST AL E M, [FB R XS 77 M BN BRI B R TR, EEPIRER S E T
CRATE A B R AL (bank examiner privilege) (S v o ARAZAN], ERAT R A5 B vl AR S bR
R R A HE ) 55

HRl, BRIEDHRE oAU BE (A 70 = B E AT - 43 AR 2 (2] [3] [4)% X F4RITH &
HRF B TR 0. SR, BN, O R E AL AR S A P R TR A R e A A
Syl SERE R, ASCHARATIE TR UL . AT RS B G A L S P AT
WHIE, BRSNS TR T AHRATI & B R BRI, X 77 A AE AR SG 2] S it ke v T 152
R AURIE B SRR BT RN, FERENE 2 N 7 3 N TR R A 3 5K

2. SITHEERENHNFEEREENNESE

BTl BARAT R B B R AL, 80 B DA FH DLORSP I A LA R 4 BT SIS, e 2 o = 2 (A A4
HRA R M E MR a2 P58, & TAEN LAREES I “BUF & WAL R A” (governmental deliberation
privilege) 1 —3&. ¢

AT B R e BGEIRT 20 T2 90 SRR K 2 6% T IR 328 (OCC) . BRI M 45 23 71 2= (FRB) FHE A

'BANK EXAMINER, Black’s Law Dictionary (11th ed. 2019).

*BWEE: CEEATER AT —— BB R R AUE AR ), B CRBEURTE AR SRS REEI)) 2022 458 6 111,

ZERFE. I (RSRAUT - RAE AR RBULEIT RS R R) B (KILRIR) 2021 4258 2 W, DIAMIRE. %AW, BKE:
CUESREDY » R AAE 2020 FhR.

{5ty 72 Wultz v. Bank of China Ltd., 61 F. Supp. 3d 272 (S.D.N.Y. 2013)—%&r, LLas] b A& RREZEE KL IFh BT, 5%

FAUHE EBRBAM £ XAT N, R R SGE) (ATA) DRI B0R E bR 3 o 2 EH FBIEVFAH EERETAE N =77

AR B B (OCC) Hh 7 T 2 A SR 3 45 S Ao

*Principe v. Crossland Sav., FSB, 149 F.R.D. 444 (E.D.N.Y. 1993). See also, Redland Soccer Club, Inc. v. Department of Army of U.S., 55

F.3d 827, 25 Envtl. L. Rep. 21026 (3d Cir. 1995), cert. denied, 516 U.S. 1071, 116 S. Ct. 772, 133 L. Ed. 2d 725 (1996) and appeal after

remand, 124 F.3d 186 (3d Cir. 1997).
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Pk RIS 22 W) (FDIC) S M UM IO R A S o BUE,  HRATAS 20 BV R S B Dy — 2R i A vk
TR, A2 B AR EREBE AT E] T K.

AN “BUR R PR AL B B TS R B, BURE R EE R AEEE
RIS A A EERNNE . — BBUNE RIS Z R REE T RSB g Ah 5, A5 EAUBAE A
TAKE 22 BIBAR o ° HK, SCRFBUR 8GR PR 53— B A2 0BG, A3 B R 28 IR e IR FU
IR R I DL R .

FEVS R BURT o BOR RIS RGN, EBEIAT] 1 S AT B AR A A RS R S BR3P . AT
— AR BEEIE AT AT R e SRR E AT AT SR 5 I ST S IE .
TR [ 5T 6 M H bR (0 S B O E AR A, T VA 3 1 5 B SR K IR A 3 A TH R

(frankness). '
3. RITREEIF R IR EY
3.1 ATEKPITREEHENNES

FEE AR, AT DA SRARAT A A B RS S AU AN AL - TEiR /2 BEP is2 %2 BEP fRYMIN(EE 1Y
HEEH A, AR TSR FPHRE, UM REI T L ESZR R B M BRI A=
(OCC), M EHZFARATRGMA MER, B & RGHFL(FRB), WHATIEB AR MNEUARAT. &
ANGER ML A ) AR AE 56 (8 (41 [ AR AT S SR AT BB BRHRAE R AR I 24 7] (FDIC), X MR VR
ATRVE B WU I BRG 1 2 &M iRy J5 (CFPB), X% P=ait 100 1436 0MRAT ik & Ffs AL,
FEHAT AP GEHOR A ANAIRSS R« A H H BN RN AR BNl St Rt T i KR 82 5 H M
A B

3.2. BRITHEERRIURIFHESR

SR L, # 5 BEP T T WA LA 10 2 DR S 38 LA B2 ARAT X6 L 17 [ ¥ (opinions and recommendations and
banks’ responses) LL{R7, {3 H TR . S Hik, BEP 47 (1052 8 U 7 ¥ (deliberate) B4k}, 1 AE S iz
(1) (factual) 4 kL. A I B WL AR Z5@ i 5K BEP, Gl 88 S ARE, KA G306 S50 IRDRE R o B
(¥, MIAEF M. MRFLGEM. ERMEVCELYUE L, w7 UMK 5 A Rk 7 o5 (redacted) . °

V2R E NI S L2, AT A IR AL b — B 2= 1 1ER
M, CAFLE 2R AR “HLas 85 B (confidential supervisory information) LA A2 4k #& () 142 [5]
SR IR RS M MU S AT 1 ARG T TRV, ()R 8 MHARAT M LA o A M A L B 5 1
A PRIPIEAT 1ALk, BN TR BN A BRI M MBS “ xR Pt AN A AR SRS T
HAE B RE, 70

PABR it 26 R 48 (FRB)IE X, FRB XF “HLE (S 7 1€ A5 K6 2 (examination) . £ [
(inspection) AIIFH (visitation) i 15 ; L2545 AE 125 144K 15 (operating and condition reports); M IR 574
SR B S AE B AR P AR AT S 2 FRB FEAR M A R SR 15 2 AL FBR. R fif #4041
AT SN W B AL 9 5 BB AT T A SO . Y FRBOCREZIE RN U R IR FE R 71 s 2 e o AR b A 4
°In re Franklin Nat. Bank Securities Litigation, 478 F. Supp. 577, 4 Fed. R. Evid. Serv. (LCP) 1053 (E.D.N.Y. 1979).
®See, for example, U.S. v. Morgan, 313 U.S. 409, 61 S. Ct. 999, 85 L. Ed. 1429 (1941).
7Ip re Subpoena Served Upon Comptroller of Currency, and Secretary of Bd. of Governors of Federal Reserve System, 967 F.2d 630 (D.C.
EEill\llrallgl\;]efr)t Puerto Rico, Inc. v. Zaragoza-Gomez, 152 F. Supp. 3d 67 (D.P.R. 2016).
°Fed. Rules Civ. Proc. Rules 26(b)(1), 45(c)(3). In re Providian Financial Corp. Securities Litigation, 222 F.R.D. 22 (D.D.C. 2004).

0See Mo. Ann. Stat. § 361.080.
112 C.F.R. § 261.2(c)(1).
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USRS ” BIPT A SO BRI, X SOFAEE “ 2 ey B SRRk H R d
A SO o 2 X, W RE GRS R (CFPB) R Al 7 — A, $ft THLE MBS B ovafl. %
A CFPB A&l MM E b WEE. ATETES LSRG R CFPB 532 I &Rl 2
]3¢ CFPB R f)iAil; LA CFPB AT M AN ™ A (LA SO fF, G5 {5 215K pR 132 i
USSR . 5 FRB —#f, CFPB L& MINLE MBS Bk 7 G mb LA Rl F 7 i ST

HRATRL B B RS A2 48X 1) (absolute) . I Fi2 A A & ML I BHE B I B AR 981z, HYmE
RN 1K M A7 B (take an expansive approach) & AT B S k3 — 18 OS2 BIHRAT R 2 B R S AL AR [ 6]
FEYRVAH, LR 5K AL (S B RE 7S 32 21 BEP fRIIEN 2432 B3k e A 56 o

3.3, SRITHEEHRIUTERE

IR E, PUE IREE SRR, RERENAEREL, 20 E X &R A5 R
MlEzlEEe. PHLl, LRREATIFARER, WEHUMHERAT UMK BEP E4 By E NS EE.
4% OCC HVEFIFI OCC. FDIC Fil FRB MK IHBGE, 52 W& I &R n] e R SR B FR L%
A R TT T I 5 A A P S e RS AL 1 o b Ah FRB S5t R 3 WU FH AT B AL 25 W B3 B sk 4
TATEURA

SR, MU MRS B AN U AAAE — 25 4h . B0, SRMLIIE AT DLFE R & I ML AE
LT A H OB A R R A LR WG R, UAMESR., S5 R THESET S QIR
LIS R 1 Hk, S mURAE s mT LA e P f S gt ) R R 5 PR (L P B R MRS L, Bl At
SUHIMAEARm o BRibZ Ab, AT P ) B8 = 07 B 5 1)\ 0 06 Z0URR A1 12 LR AT BRI RE 2 [ i AT R A
VFAT,

IS, BEH AR LT A S5 R BRI AR N I BME B Blan, MR, “fR
A7 W BN M 7 ) R B M R B A ARAT 7 T DA v A B I A LAG (Bu 4% OCC. FDIC FNBEFRAE Ji5 %
FARITZR OIS MBI YLLK FRB B “ 287 AL Z BEP 35 E. YOCC ikM
[FFE R VE T FRB. FDIC $24t3EA TR OCC (58, JF “HEiHK BT ge” « HAMBT AN LA
PAR AN UM “ BB BIT AL o 18

3.4. SRITHREBEHFRBAGISH

TEYFUAHR, AR 2RI (1) IR AR AT BV K BVERAT WA SOOI R, B AmIE SR VR . BT X ERAT B
HEMEBIRAIRVER G . N TS BEP A XISy, P d s —MEe RT. &k, %k
ZER AWML LR T BEP LRI ML E WSS B R AN R (505w B AN [R] R 48 B R 4 A BEP [
VIR A Bk, 24 S BUORA B A N DA L5 3 R, DA By e o 2 v g At o 8 Y
7. WENA SRR & £ B R T BEP (R IIHLES W5 BV . T e I SN2 B EAT
TUEMA BT, vERBEnl AE B B0t SO T AR

HW, AR 8 T BEP (R4 HINLE W5 EVaF, EBEH 5 2 T 787 I B h ZER B 55 1%
WU . ERSEFENE R ) — 5 UG UL A 1E 243 H(good cause) FIZSIE 5T, AR R =L N

G BRI —JIERA 1E 22t (good cause), HJ EER % BEP GRIFME 2 1 2 FLA a1 B LA X DR
2C.F.R. § 261.2(c)(2).

BCFPB, “Treatment of Confidential Supervisory Information,” Compliance Bull. 2015-01 (Jan. 27, 2015).

¥“Haddad, Mark, & M.(2016). A Brief Introduction to the Bank Examiner Privilege. Commercial & Business Litigation, 17(3), 2-5.

5See 12 C.F.R. 88 261.2(g) (FRBY); 1070.47(a) (CFPB); 309.6(a) (FDIC); and § 4.36(d) (OCC).

1612 C.F.R. 8§ 1070.42(b)(1) (CFPB); 261.20(b)(1) (FRB); 4.37(b)(2) (OCC); 309.6(a) (FDIC).

1712 C.F.R. 88 261.20(c)-(e).

812 C.F.R. § 4.37(c). See also 12 C.F.R. § 309.6(b).
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A af, VERE AT DAHERH (override)iX — R et . B1AME B BELE & 2w ik E AT IE SR R A, &
B e P4l R 2 s E AR R, B <= =R & (Franklin factors), HARfRE: 1) §+1%
RS AIAR SR, 2) HABIER PSR E, 3) URARIFTE Sy (™ B, 4) BURAEVRATITER: A&
5) % v BEXTIBUR Jie 17232 B TR FE AR .

TEERNRZ, & 25O E R I IR R VAL — Tk B2 75 5 2 52 21 BEP RR bR (falls within the
privilege), T2 FH K€ 2] BEP Fr St ORI BINLEE A BL 2 15 4198 B 1Z 4% H 7~ (should  nevertheless be
produced): KL, A& T 523 BEP R bRy kA kl, an b SCig R Esehrkl, MIARE B oW E N H &
=N NTS eI

3.5. BEP 5 FOIA Exemption 8

PR S5 [EAg, TEURIATE 2 Ah, 2 AAT DURYE (IS B H L) (FOIA)ZLR IS MU A TFE R .
(BRI B EH L) B8 &M Rk, RPN R TFRE AL, W FOIA Exemption 8 faVF#l
B SHATH A A R Midat. Bk, A FOIA Exemption 8 #4125 BEP BE R/ —itd. H4R FOIA
Exemption 8 il BEP Y FAHFIMI2E AR FFERPRATRERINZ M. {H FOIA Exemption 8 F1 BEP #
Ko )2 P Rh R R R R PRS0 . FOLA Exemption 8 Al BEP 7ES2)ii WA FEANE . &% 74 il AE R4 & 3
¥ 1 (good cause) KRN BEP. #&1fj, FOIA Exemption 8 iX — 4% 2k N ANA77E &3 78 1 (good cause) 1451 4t .

4. RITREEREAUHE TR —AE AR EEZER BEP FN

S BEP X b i E AU IR B2, (A58 H E IR AWK HRmA R SOE. Fit, BEP MBI AZ—
TR S A VAR o 31X — BN AE & M 2 [BAEEROR 22 5, BEP S d v (1t o K s 1 HO&E A o

nERTR, Yr2BORIREN R SLY R, BT SIS AN, RO SRR, KL
WENEZ R AT T RG], JF B S BURTEN BEP Yriarh K ¥E T HEAEH . (Hix Syt
AN IR TURF G AL R . BEP A2 — Tl @A RN, IX 28 56 A HA s BEP U ). R R
A AR B SOEA AR IR 4 R M WL B A AR AT A B I SRAE B VR A 2GR e i THATI A E
RGBT FROCIE IS, TRIARATAS 7 B R S BUAS RS o 38 BGOSR ML &5 501 2 B[7]. *°

R FUEHE U 28 501 25 FVE 1 BRIV B A AT CE B HS R S BB AN M R S B 2 T AT 16 4% . 56 501 2%
FLE R Ao B0 BBk ], R RSRARIRR P, A RN e R B B (R A AR L T A e
B, WHEN S AN BUR M EEEBUA X R RE AU AR M0 2 [8] . 2 16 2 Ju B HERUI R A,
MR RBUE T3 28 BRI SOE IR [ e sk B R, 28 501 S5 H AR IR BRIRVE R AE £ Te ik
ERERU A IE A 28 B AR, 3G BEP 78 PN BRI @ VAR o RO EANE I T 2 AR M AL R
PE——1E Z U AU R, M B2 B T e 3 R S L

TEARATIE A, IS BOSCIR AR SAL ) — M1 -1 /& D9 AT B85 4 2 (Suspicious Activity Reports, SARS)
PRALLRI R oA . S-SRI AT BEE S S I, CBCHUERAT IR % 7%) (Federal Bank Secrecy Act)Z
IEZHUAE R AT S 5 S NZAE 5 RS o T SARs FR5fUe LS SCE A LR, 5 501
SV R PR BIE A ) RS b o BRRVEREAEAN A RS FE X R tiE F SARs Fffufil. JHiE
B th ) B 25 SARs 5. AHELZ T, BEA R PRI BOCSR R AT R B R . 2 Rt AU
MR RBGEFTRER NI 57, IF B2 SRR MU R A2 58, 12 L 138 F AR 2 7™ 52 3 M E
oA

Eric B. Epstein, Why the Bank Examination Privilege Doesn’t Work As Intended, 35 Yale J. on Reg. Bull. 17 (2017).
DEPE (G BHUEEMND (2011 FEEWIR)KM) L PEVESIIR 2012 IR, 5 126 T,
ZEric B. Epstein, Why the Bank Examination Privilege Doesn’t Work As Intended, 35 Yale J. on Reg. Bull. 17 (2017).
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5. 45

HRATAS 2B RS S B OR3P B MR L A BRAE JE I — ik B LA ) S 0 U v A 25 R L
W E R BE SRR 2, 1M [ BEP FIAIBIVERY, 245 AU ARAXT 1, 5 R AF IS G i
R RSE T IZFF RAUNTEEIERIVEE . BEP W R BIARZ NI, HAHRAE I 2 A7 AR 22
5, HigHlJa RA TR A BRI E M. X T BEP MW FEIEA R KARN ], ASCAEIEAT T
T, PRESI K, BAEINRSE TS 55 0 T ARAT fo A B 4 S BT AR,

SEEk
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[5] Code of Federal Regulations (Annual Edition). https://www.govinfo.gov/app/collection/cfr

[6] Haddad, M.M. (2016) A Brief Introduction to the Bank Examiner Privilege. Commercial & Business Litigation, 17,
2-5.
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