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Abstract

Since the United States imposed sanctions on Iran, secondary sanctions have gradually become the
main pressure tool against Cuba, North Korea, Russia and Venezuela. Taking the effect of second-
ary sanctions imposed by the US on Iran before and after the Iran nuclear Agreement as an exam-
ple, based on the lack of legitimacy in international law, other countries will take blocking meas-
ures and “chilling effect”, thus weakening the practical effect of the US secondary sanctions. It will
not only increase the cost of secondary sanctions imposed by the United States, but also increase
the instability of the international situation and the difficulty of negotiations. In order to clarify
the principle of the effect constraint of the legitimacy of international law on a country’s second-
ary sanctions, China should implement the Measures for Blocking the Improper Extraterritorial
Application of Foreign Laws and Measures and the Law on Anti-Foreign Sanctions with a clear aim.
At the level of national policy, the application conditions of blocking measures should be clarified
through the discourse system based on the justification of international law, and the opposition to
the improper extraterritorial application of secondary sanctions by the United States should be
demonstrated through the mechanism of blocking statute. While striving for the consensus of the
international community, the practical effect of the secondary sanctions of the United States should
be weakened through international cooperation and RMB internationalization process. In the
process of implementing the blocking statute in China, the public policy objectives of the blocking
statute and the economic losses and compliance costs caused to domestic enterprises should also
be balanced. In judicial practice, the “principle of proportionality” should be applied to judge the
effect of PRC blocking statute on the sanction clauses in international commercial contracts and
the relief measures.
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KL, S5 [0 AR 2035 i A ) A2 I 0 22 5 113 PR 3 9 388 00 B9 25 1L 5 3 PR 8 SR RN 27 3 L 1)
FM[L]. FEE ARSI K3t H B AL [ bR 57 518 H Ak Rl 7y, SRshfiEHE
Gl Es RS T HE KB H . WET “SEEN” 01413 (primary sanction)d™ J& 214Xt “4E3EE
N7 IR 2 )3 (secondary sanction), 3T % 2 il 3k sk 2135 SR S FEHE B 572 2 (M SE B /1, 2238
B RERU R 28 B IR R A BT & B bRyl e [2]. SR, AT SEMAERE, FEE Rk g s
JIEAEFEE Y, CVRAAE], DL e ST X — B AR 0 s, b 3 R AP B AT i s
AR T, T AR IR R R 30 BR3P AL R EIEARTEE R KR ZE R, (HHE
AN IR 2 THI 1) S e 20 SR A ] o e AL S5 ) 22 )

AL UG IR G AN AL AT A R A I BB S B 2%, RBhR 1 36 oA o B B 0% 1 al 0 [E 4 il
P R AE N E Brg SHLE SR Ot . FEILEFEA = 55—, FEEF IR P e X B S H—
R IR D AR = 1 vk () T 4 MR E Rl B = A7 B B A2 BB 1 B PRl s 55 =, AR 500 136 [l gk
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X P R 2 T3 il 0 10 SR O A, RIS SE [ BT o 7 BT PR 2 8 ) 3 B X DAL I ] 428 e 7 B R 2 50 IR0, AT
1S BT S = 3 U HEAT LB AR I B« A TR LR D0 7 St A TR R e B B AR o 2, R0 [ B
TN I B OOt — P B St PO O A 3 Tt S P R 7 A I B LR, I 45 5 2% TR0 5% [ T i
A R I 14 FEL T 35 Jt 8 3 v ] BEL W ik A0 B ) 35 18 Y AR A2 4, DA G091 D Rt R 3T BEL vk st o
T SR P R i - [ o 3B 20 R 0 20 A 1 AT L A8 TS U R 51N o DAEPAZ o i 5 TR B 3R R I
SOMCIRIA A, DARK B R 2R A2 Sk 57 INSTEX AR R PR R T [H BrRdboxd - e il S [ Yk bl e @ ) SR &
SRS o fa, AR LL 2022 SESE I L R S5 [ S50 5 50 22 R b ox i TSI it ) 4T
LRI N GIIE, Dy [ BRI e S e A I 138 FH SR AR AL A

2. REBBNREFBAERBRDEMEHIRBRER KIFEE 5

RBHHAE I —FBER TR, 5 A0 I 1l 8ot QA28 57 AN SR TN 77, A L Bl 1 1Y
[ BRop B P S8 . DRI, AT 24 F AR A D il e I 70 4 5 11 1 = [ [ Bk e B P i, 22 A 3
HAFE I . L 2015 SR 08 IR LT I 18] A, W AR AE R Wb 52 2RI 1 ) B2 2 R 17,
DR R EoHs A7 B R e 5 | e e AL P AN AC BBOR (2432 . ARTTT, 2018 45 [ R B U A2 A7 B3 T [ B
BN, IR WAL E J5 S B, AR T %R0, a1k T E bRtk & i
. BANFEBUME 2021 SEJ1 8 7 EINGHL I E I LEE A, (HEPRBUSSER LR, WX — iR LA
VS (R G R R o 2O M A Dl 2 BT IR R R UR 22 57 2 SR, 2 IR 2 i A S A7 A
(AR AT b AL IR B, WOHT I R TR R A O DO R BEAT IR ST

2.1. R ERTHYSEEIR KHIHER

1957 4F, FEIEEH “JFEFReAE R GG T A BRI, TSR E S g RS
JBUR AR H B3 B SUZ EOR I435 B i B 1 BRI 58 0 (Tehran Nuclear Research Center). 1970
H, PR T R BUZ 28 454) (Treaty on the Non-Proliferation of Nuclear Weapons (NPT))J3f: & &AM
R R BORBUZ a A% . T ARIE NPT Hhil, DHEHS EPRIE FRENUMZEE T CRR 2 A0
(Comprehensive Safeguards Agreement) 37K i# X BT % S R A% Wit (RIRB . 28810, 76 1979 44
LA, BT AR RA A HEE AL TR B DA, SEEIAE 1996 ARt 1 (P REATEIESE) (Iran Sanctions Act)
TP ORI T IR, B TR AR R P I REEA T L 2000 7336 To it A h E AR AT St .
SR 22 [E 0 2 5 B AR SRAS H A R R 30k, BRIELE 1996 @it T Kk 45 Regulation (EC) No 2271/96
2 R A B AT BHIBT 4, JEE WTO 328 IR “IAME” PLATHE R FE e LR R Al 5567 B
ZAIIEH 5 5 2002 SEAFHR SO0 4 204 i 1 BRI 2% i 15 A% GRS R TH R, 2005 4F [ bR Ji - REA LI A & fF
Wi T EPRIE LSS, 2006 SEBCEE e H 4@ 7 1696 5. 1737 5. 1747 51 1803 5 ER HALE
IR RIS P B RN T 0. SR, 12225 et P A 0 9 AR A 45 P A ST i A5 1 b Az iR

Treaty on the Non-Proliferation of Nuclear Weapons, opened for signature July 1, 1968, 21 U.S.T. 483, 729 U.N.T.S. 161 (entered into
force Mar. 5, 1970).

2Agreement for the Application of Safeguards in Connection with the Treaty on the Non-Proliferation of Nuclear Weapons, I.A.E.A.-Iran,
June 19, 1973, 954 U.N.T.S. 91 (entered into force May 15, 1974).

®Iran Sanctions Act of 1996, 50 U.S.C. § 1701 (1996), amended by 22 U.S.C. §§ 8501-8551 (2010).

“Council Regulation (EC) No 2271/96 of 22 November 1996 protecting against the effects of the extra-territorial application of legislation
adopted by a third country.

5S.C. Res. 1696, P 2 (July 31, 2006); S.C. Res. 1737 (Dec. 23, 2006); S.C. Res. 1747 (Mar. 24, 2007); S.C. Res. 1803 (Mar. 3, 2008).
S/RES/1696 (2006) - UN Security Council Resolution 1696 (2006) (iaea.org).
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TEFP WIS S A [ 2 B AR RSB L T, B B 22 B2 7E 2010 4Ff— it 158 1929 5 il 5l
G 2% B X B B ST T R R e, R SRR S S S A R AT S AR ERAT S 5 AR IR A B B T
PR BUSE s E FlE RS . © BJE, S8BT 1A R P 5 il A = (OFAC)IRYE (i 4T
il 4% 7] T ARCZE 1 2 ) (Comprehensive Iran Sanctions Accountability and Divestment Act (CISADA))#1¢2012
47 [ 95 #5232 % ) (National Defense Authorization Acts for Fiscal Year 2012 (NDAA FY 2012))73 51 5% 5+ B
S RABLAA B B r AR AT AR A el SN T UG £ ) A it Y R R R ARA T A ) & LA K Y 5 [
28 T AR eV N 5 [ S Rl AT b S 5 B B B 118 DR TS A B B ARV AR B o IR R T A R A T AL
HlHE T —Fp “FEBRLN” (Chilling Effect), S8l R A4H.032 Ef & midE 4 S5 BIZE 53] £
IR ) 3R 4 it A B A SR B PRI BRAT B, 2012 4 Hp B R RAT ARz v 1 4 SR AT 22 4RAT 2 TR 5 6 AR AT
Aoy s B h# . EAl, 2010 SRR AT — e il e it 47 b W A A BRI e, IR SWIFT
DIl 7R — VIRt R, FE— P EA] TSR . FEXHR A IO PR, BR TR R R
JRAT I B, SO A R O E AR . HAR, BREL B R AN E 98D TR A i
Fa, KCRISES BN iR ORI o 78 T IR B o B B I N A 2 5 MBUE R T
2015 4F 7 A S HEZE T “HLF AT (“Joint Comprehensive Plan of Action” (JCPOA)) (R
COMRZIE” ), SR T RIS BRI E RGN 1A% B S R A . © AT AL, S [ U
AL LGB FIBUOR RPN J7 3 R T IETH RO -

2.2. R ERNEERRXRSFIFHBR

AT IR PRI i SR AL T SUR 0T F 3 H— PO WBRERU. (22 2018 4
5 1 IR IR B B P 3 ST AR BB, TR RE SO etk © B
S8 R U 9 B IR0 — L D R YRS I T TR, (L A B TR SRR
BIRT CBAER . WS BT O BRI RENTY, S E BRI T HbR:
ST 1, o TFAATRAPLIT RO 85 R PE e 570 R ML S IR BB . 0K, B K
G051 RAE AU RE U e 2 AU SERIR A ) R B SIS AR PR .
AL SRR U T, IR T SRR ARG, A B A (R T
SN T SIS 1 SRR R 23 Rt PR BB SR B, B i
FORHE” (B IR L TS R SR T AR R, BORHISS T 0K
BHSCBRACR, e Bk Z SR P A IR [4].

221, HEMNEERKHIRRIRAEN

MZGERCER 15, IR G Rt S s St 7 B A 350 B2 A0 [ B 58 B a jl 1 AR 3 . i TR B =
SR RENE (R P SBE LA B ORT 56 [ i e il e A8 5 PR OB AR, S FEL X A7 BT 8 2 Jti o ) IR i e 2B 1 5

8S.C. Res. 1929 (June 9, 2010).

"Comprehensive Iran Sanctions Accountability and Divestment Act, 22 U.S.C. §§ 8501-8551 (2010); Pub. L. No. 112-81, § 1245, 125 Stat.
1298, 1647-50 (2011).Comprehensive Iran Sanctions, Accountability, and Divestment Act (CISADA) (state.gov).

8Joint Comprehensive Plan of Action, July 14, 2015, https://2009-2017.state.gov/documents/organization/245317.pdf.

°Kevin Breuninger, Here Are the Sanctions that Will Snap Back into Place Now that Trump as Pulled the US Out of the Iran Nuclear Deal,
CNBC (May 8, 2018), https://www.cnbc.com/2018/05/08/here-are-iran-sanctions-returning-after-trumpleaves-nuclear-deal.html; Salvador Rizzo
& Meg Kelly, Fact-checking President Trump’s reasons for leaving the Iran nuclear deal, WASH. POST (May 9, 2018),
https://www.washingtonpost.com/news/fact-checker/wp/2018/05/09/fact-checking-presidenttrumps-reasons-for-leaving-the-iran-nuclear-deal/.
“Daniel Boffey & Saeed Kamali Dehghan, EU Foreign Policy Chief Calls on Firms To Defy Trump over Iran, GUARDIAN (Aug. 7, 2018),
https://www.theguardian.com/world/2018/aug/07/eu-foreign-policy-chief-calls-on-firms-to-defy-trump over-iran. Russia, China Say They
Will Keep Their Commitment to Iran Nuclear Deal, PRESSTV (Aug. 18, 2018),
https://www.presstv.ir/Detail/2018/08/18/571490/Russia-China-lran-JCPOA-Trump-sanctions.
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WO FEARTY S, FEA RSN ORI AR A B B s AT RO . M T — S e it S — B s TR
BT v T R T ] P e B R AR AN Sl e, RS 2 A 3 DG B B it o v 4 ik P R B A A
PR e R DGR [5] . SRTT, SEHBURBCERT S, ¥r— 5036 BRI RS ALE 8 10 “HUh 7 (R
B2l LAIK R 3 ERE SR R H . T80 B PRk 2 fd s 0N, oAl [ 5t 3% 58 4t op S R I )
WL ST, HE I BH W B A 5 A WL 11 55 9 [ R o xR B 5 A B T 5 5 (R . K B
%1 Regulation (EU) 2018/1101 HH 51T T BX 2 45 Regulation (EC) No 2271/96 fIFft 4y, a1 6 H
XA BN PR A PR . e b, BHBT STV R SR AL T — R LS, DRI SRR KB R
XFHEE  TH SER[6] . TR ETE 2021 R G T KRR ERERE S R AN I E F I F O ab
FEHIEGEY , B Z 58 LA S W2 R SE PR AR = AR MR GE, (RS BRIBHELE AN S BUR JZ TR B T %
L Xof T 58 ] R 0 o A It 1) S 0 25 FE RS 34 [ 7]

222, ERXEEREMEEFRNER TSR

IbAh, 2018 FAEE ., EEMEEE KR T “R o HiCFFTH”  “Instrument in Support of Trade
Exchanges” (INSTEX), {FN&ert 3 B X7 Il i 5 AR M e m it . 122019 4R ELRIRS . FR. 2524,
Bty FREANEG AR A T INSTEX B4R . Anmi frid, 56 B IR G bl 38 1) BB 05 3 w7 DA U 6] o6
MU NN 5 [ G mt ik R T AR IR JLAH I S5 7628 S {H INSTEX 22 5 T U i 4 B B o =) 3l it 1% R 40 5
WIIEAT S 5y, TG e e N 8] B R Ak 8 DT BEL BT S R R R 52 7). SizBs b, INSTEX fyE 2 H 2
AL SR, FAZ 5w i E Oy 32 2156 B IR b B S O wg i, i AN 254, H 2020 4F INSTEX A4
W — T SHRZEYE D58 5. BAR INSTEX HI/E A FERBIR B _E# 2k B, EHST
e W IR 3R B 255 R = AR B . AR 9 FE AT BE N AR IR R e i i AR A 5 TR, TR
ol A R B B A R [ SRR R SR AR, AT 89 0 36 [ Bt R R R B ) As . LG, INSTEX 9 BR B 5K
PO T AR R A B LI 6 E AR AT B . FSE b, ST EEEmMBENSE, BREZ AN
E R RS W, P EWHFRIR R KR AR E B E AR R, M PRS2 2136 B S i85 B T fe i o

2.3. REIRFHI R SRR E R E—EPFREE S iEHRe

BATFRCRM S, HLL B P e 2 15 A% VR 2 )5 5% BN AR R Rl e, ont B B A i 2 5
J A EFFRARZES, ABE IR H AN BOR MG RRE . TR, SEFAE T 9 R H
%W Ja St AR G R = B Bk TR I 2 k. e E 2T, i TR IR Y ol de S B
T EBRE S, BBk 250 T B R ARG R AT AR . AEIR G [ 22 7 2 e o ) [ B 3L - 5%
V]t 5 5 D FL R R IR [ ik TR S B iy, AR S S S 3 sy a2 A i . st b, K
5308 o o 7 R it P e D 1 P BB RICR AR S KR B R DRI T 2, [l
Y PRRRIFEE o HAE SOWSE [ 2018 GRIR A% W BB IO i I, A AR [ PRk g s
TR E PRI 55, SEER WA W e 0 FR Rt AR TP B AR AT o S [ fmvde e e, T BR4f
RS E E KBRS, FAEEUAFE e i <7 Ak Ems. ©

FER A I [ B LSBT T, SR BLR L) I 577 St 2 il B 4T 9k Z [ Bk T 1 IE 2
VEUERG, AR BETE A3 0 B B B bR iR A E B A o FECERAT b, H T8 TE [ bR 5 1 A A Al

“Beatriz Rios, EU Companies ‘Most Likely to Leave’ Iran after US Sanctions, Business Organizations Warn, EURACTIV (Aug. 13, 2018),

https://www.euractiv.com/section/economy-job-s/news/eu-companies-most-likely-to-leave-iran after-us-sanctions-business-organisations-warn/.

2About Us - INSTEX (instex-europe.com).

Bsalvador Rizzo & Meg Kelly, Fact-checking President Trump’s reasons for leaving the Iran nuclear deal, WASH. POST (May 9, 2018),
https://www.washingtonpost.com/news/fact-checker/wp/2018/05/09/fact-checking-presidenttrumps-reasons-for-leaving-the-iran-nuclear-deal/.
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HIPRY, FEUETTREATARZ AR, A% [ 308 T EL b 2 i R 5 A P [ o B B < Rl 5 5 % 1) 3 5 L R 0 il 3k
(IR 7 o AR T2 A5 FELIBI$ It A0 5 AL ] (0 SE P AR P AT A5 5%, DR AR AT BELWTIE T (K Rse HLIRI AT i 12
A FERE 58 [ 2 20 1) 08 T R T A2 1 SRE Ak 1 e A 1 47 - B0 A/ ) ol 36 s 15 B BT i b AT g Mk AT K
AT X A7 B ER 3 % 5 B a2 5F B R . (HEAEANAS R I I SAEVE R SRS FR I, 225 [ (I &
AR 5 FE X At P A St O e R PR A = SR S A COREC— . BEIR=T7 M5
RN, 56 5 HAM E S IE R 25 A AR 2 BIF A, Xt S (8138 2[5 53 Ho B B St ) 57 5 B
SRR RSP hAT 1o WEER RO R, IXABAREL 1 1k O™ AR IR SURSKBRIa B, £ [ Bridk
AU, IER RIS S R BRI E I AR A R BR TR, A X T 5 1 A B A W R I St ) O 2% o
AWV T EBREAE 936 B RGP K B2 . AEBR = [ PRVE IR S R b, PRI
TECRE R AR R B 1T 52 2 [ B 2 1) JE AU AT BELAT

FUAG, SCEDHRZ W itohn ik e dl e th#t N 3B B BEE S e 2 R% T4, EaTfE 2022 4 2 A
22 N2t 2RI S 50 22 AR “HiR e N RIEANE” F1“ 5 Hrlli e NRILRIE” , REBGFHEE
FBATBUABE IR R 5 ZR M X 22 B AL R4 Hh K e 1 2 0 K R LA AT 38 . 2022 4R 2 5 23 H,
WP W AN S AT 5 SRS “FEAE" KRR AR A, WL S IR HA BOCH
. 55 [ A 6 4 AT T — Rl . 5% R RS A BT St ) YR ) O AR AR B T 2 S xR B SR
Tt IR 5 il e — RO B [ B 5, MRS IR . HASSE [ SR SR T O e it . TR [ B
RIEAPRIE R T 5, BAE E BRREUA 7R R T FIWHEE 7 o Stk KRS & [ 2 B2 i 30 B
FEANBUSE, ER A o [0S 56 [ BT A 25 S0t 0 147 2 20% 1 Tt P S0 i RS 4 SO TR B R 22—
A 5 [ X ) A7 A5 T B8 14 [ B L 4 VAN R B SRp G 0 5 r [l A0 BEL BT vc A S A 39 SIE AN 7 B 48 i
A7, FTE AR DA — b GRALE R Y o [T SR e o 3 g e [ B 5 3P — B ST 375

3. RERZ B E PR E A R IR R R & 2 R A SR

H 28 Bt 22 ) A L PR S P AR S 0 g AR KR P Mo Ak 22 [ i = [ PP AP AE 1) il
kK" (Sanctions Clause), HJ1[EFx 51 5 il 5 1% [ 1A% 26k LU bR 1 O Rl RE T FRVE R SR [8] . il
HRUEAE A TP BRI S AR, DU AE AR RN AN AT & FR BEEE [0, WnfESKSES F,
RHy: “CETTEACRIBHEE . BE E AR T S RE SR TR 25 ek ) ARk
S G BRI, FHORUETE AT A& RIRT I8 aE 2 o 7 [10]17E B #2243, ¥ 51 KA TH
Ml 35—, SRZUEABILET, EERw 3G R A 02 15 & T IR R & R R ) AL
W, ARV R RS RE R A 0 ) P BELBTIR IR, ] S O L BRIy o ok 8 2 R R T 1 S ) 1 R
3.1. EPRETERY SEREER — LA ER 32 BE B % A 1

AR W L BELIT2 W B AR NS e g Ik 2w AN LA R A, AR et o Ok A JeE A B e
BB £ S ) )30 T (A (e BESRRIAA 4, G048 4 vk e P e ) e AR ) St A R P R %°
Bk, R BRVEBE AN AR AN AT AR AT W DA ML) B ) e St 5% Pl ) e P s PP e, ke A S i
A 10, WAV AT R 5 — 7 S SR A Bk 4 T SZ I BURFE R R . Y A FERR B UE P

“Russian Harmful Foreign Activities Sanctions/U.S. Department of the Treasury.

BArticle 5 of Regulation (EC) No 2271/96. No person referred to in Article 11 shall comply, whether directly or through a subsidiary or
other intermediary person, actively or by deliberate omission, with any requirement or prohibition, including requests of foreign courts,
based on or resulting, directly or indirectly, from the laws specified in the Annex or from actions based thereon or resulting therefrom.
SArticle 4 of Regulation (EC) No 2271/96.

YArticle 6 of Regulation (EC) No 2271/96. Any person referred to in Article 11, who is engaging in an activity referred to in Article 1 shall
be entitled to recover any damages, including legal costs, caused to that person by the application of the laws specified in the Annex or by
actions based thereon or resulting therefrom. Such recovery may be obtained from the natural or legal person or any other entity causing the
damages or from any person acting on its behalf or intermediary.
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AN S A1 B ) 300 o FEAE ] A BORR SR PR 2 7 A B R B LR, A 0T DAAE I B St B 3RAS AR Elp 152
PO 7 4B A A B, 75 T A s 34/ i v 24 5 S5 R A M 52 B 48 5 SR 5 AT

EH T 0 S L T2 E % s 7 Rt [ A 92 in AL AR S i, B AR BIR ) % LR A 2 e B W v 4 TR 7
15 it A JRT A R (effective) . & BB 491 (proportionate) A2 ¥ 4 (dissuasive) JR I, SR 17 4% ik 52 [ %) 3
S B4 B AR SIS D B AR — 80 & AR B R AN, B R 2 T 48— RIBUBU AR
TN AR T BELBT R T S o AN BRAT B AR AR e ME[11] 0 BRAh, 7R SRR 01 R 2 20 BORN 95 [H K 4
RRSE I SN, BRI BHIOE I SEBR U IR AR BIE BORHE . Rl & e e 36 [ 305 4 5 ids e ] P BB
TEA IS 20 AR B ZE i, BELITYE: 4 R St 25 AR R Bk

3.2. PAMIESEHES|I RIS HRE A HEIER

SRTT, IRl i 3R FEL BTk (14 S KE 51 A A [ 22 A AE [ B i = ) R 1 OS50 5%, %55 355 R
T G M E I AR R ) (1 “ sy 7 SO MIBHWNE T “2R ISy 7 55 Z R IR
HEZ, EhriSa F P «HI#acs” mRegal e uxt ShE il EaE it <@y i HWHEAR) “ 48
IETESY 7 (55 [12] . AEAR N BRI R EAE SR H -5 o0 G AL QIR S DAy 17 388 G £ 1 U 2 i ke
RS, GERERAT AT RE AR “ ISR A 1R S RIS S AT ) FSEOXT &1 T 5 o) 3 1 3~ T e
BELWTZE T #) LS5

S, EPRE A E RS EAREE T RA A B AR R AR, RS A TS
SERCR I BV it SR R RRE T ST 45 R ) e 2 R 75 S R 0t 40 B i Rk (s <y 2 3
WE B FIH AR R T BWRER 51 AT AR e RS TR ? FHITE A 5 R T B RR & A — T 1%
O R CLYRAL? AE 23 A LI (35 VR AR S ) ik A VR O TR B A RIS, 5 — 4
HNEORIGER A F 7 RS EAT S R, SRBER A g ? Boh, B HHEART SR AR
fER S R HJT AR, BETS A E LA O S0 Il ) BRI PR ) AR & R R AR08 ?

4. HIRFRE EEESHEPRRIASC R ZIEN G £

S b, AP RZ A th 5 WA AR R, AN FRREFRUMERBOR B 02 877 2E ) o
5, PHWHE T SEHL A LB F K5 0 S AR IR A AL B2 Bl S g LT 2 [ Bk 2 1 2% 1 1 )
RSB SR T P R ? R ORI 54 51 H X 2 o R I B Ui T it R S R R

4.1, BREATERR: PAMTESCHESSFL) B BR W& —LL GIREN AR

7t Bank Melli Iran, Aktiengesellschaft nach iranischem Recht v. Telekom Deutschland GmbH %&(BA N FR
7 “Melli BRATF Telekom AR %7 )4, Melli AT — P B ICEM BRI LERIT, Telekom A ]
&N Melli #RAT$R (4t Fa A5 8 IR S5 RO AR [E 2 5], JE 50%0I AR 1 26 18 I8 36 [E 447 500 £ 44 51 T 2018
SEFEENRH “OHZPrE” (Iran Nuclear Deal), F£5 7 B 8 5 S 1 2055 i1 345 it , Melli #8247 #73¢ [ OFAC
FUN'T SDN il 5, il RSN TR AR 1B 56 E 4 AR BEAh A 5 SDN il 3375 B b i A4S A B
SRREATH G, WSS 2018 4F 11 H 5 HA2(. 2018 4= 11 H 16 H, Telekom A ] f#kk 75 Melli
AT T RS54 1. Melli 44T [ A E ML X E B UF Telekom AR, FRHIMSFSEME “ Bl MR
FFEEATNER T (BREIEBNE) % 5 e, RS MR A FTBOFESEAT &R Telekom 2
F A (BRI FHWHE) IR SR 45 207 1 4 R 0T A BE R & R AR, H A BE H B
TR H R R 5] AT R AR BRI AN R 1 52 B 5] o A2 [ b [X 2 e WA 8 Telekom 2 mJAT A AF & @B AL (ordinary
termination) {7 A XL, FEA S I RRERFEWE: . Melli #47 LR 28 w4 ikbt, T3 & Telekom 2]

DOI: 10.12677/ds.2023.92078 590 il R


https://doi.org/10.12677/ds.2023.92078

ArilER

T A2 (RPAE E R S HLAE (BREAABLZE =) 18 55 16 2% Rk [ H14 (Freedom to Conduct a Business)
S5 v fA, ol ] A v SR I B Y Bl C KR BELIBTT Y ) 28 5 4% IR AR [ A 48 HE 47025 341k (preliminary ruling)
Hoh BAAGRG: 1) P REHIEETET (REEWE) 555 Z&EHuR; 2) kS5 SDN Hil#iE s b
)24 3 N AN (A 2 75 75 2200 B HE H DOIE BR LR RS 1 sp SR I ) ki s 3) # 43F NATME— AR
B 7 CERHBHITE) 26 5 2%, 275 R T BUW R Jo Rkl e 75 38 e At 285 577 (2 77 50) R S 3 BEL 2 Sk
H; 4) HEF (B AR ARl B sl BHEE A R 5t & 295 A 7E 26 B i G i B
REFEIR, BTN E 4HF R G R TER?

75 KK v e 2. 2 (Advocate General) G. Hogan {5 H4 #7125 2 I Hb, R S BEL BTy 5 Dk B SEAR Y
IR BRI 56 28, SREL T BN A RIVE RIS B 2 35T (BREEBH ) Sl &b dl i 5 A 1,
Hogan YCNA K “4r%)H 7 7ERCR BRI~ RS2 2R, F B\ T JERCE 2 =] 40 E 2 & 7E BH B
ETFVRR. — 5T, ATAE FAE R MR S NG F S (W BRI A58 7 4 [ i 302 1)
%%, ERFEGZ A, A UETEYI (prima facie)E WA R & 7] — 7 /& N 17 sy 35 W ) s i, A
B F R L DR I B e B (R AR il s R E 2 R B . 3 — 7T, FEMRRR G [ D7 R AR B 28
WEXEN, BN IAE MRS RAT NG, SR E NN SR EEITE . A EIEA =) (B
AL 5 ) o BE M 3 RRE 5 TR A Al AT T LA 1) R B 2% 3 4 R i 6 4 AR < 55 [ VR b 6 1 B - 2° Hogan
M ERENZE T2 s, BT (BREREWHEY REETENA G RBGER 2 4b, 2EF A5 S %
5 [ 20 5% ) 382 A B N v T i e IR WL B BB v i ik ROAR TR 0L, 45 T S 4 RO ROF A2 75 L A 4k SR JE AT 1T
AN AR PAMETF B, RS e fid T (R W) R AEARKSIER S, KRR E
THXESEHI[13]

2021 5 12 H 21 H, BRELIEBE(CIEU)RT T3 1 P il W i BE ik &4 7 LA R W B A M AT A5 5 ) i
BRI e, IEKE BB VR R SR A R U 2, fE e RERE R T Hogan B
H . WBERTIAN, 5, BIEAAAAE 55 = B SR8 sy FL i 305 A AT Bl & A mlER R, B
5 BEL DTVt A b B S A LUV B A R 1R 5 = B A S IR, BRI BT A PR i R 3R
A3 G 1R D B 2 AR TE AR B AR A7 O AR o L 5 4 35 L ) N e il i e T IR 5 (SDIN A A8 1) B 0 5 2 (1]
BIE TR e AR, #EAFAERIAE IR UE B BR 2 S A4 2 DR 18 <3 4 [ ) vk T A B & TR, TR iE B AT M IR
T SR ER . UG RS (BREARUZE ) 5 52(1) 2 A X1 R P W AT iR R FE
TEBEATY T AV S R S it~y £ = [l A i A B & R AT R TEak, R BAEDRY 2 3 AR i 55 IR ER
A BAR A SEBOR B W 05 E LR U o 3 B ST e Bk G (R JC R0 4k SR B AT & TRk G il 3 XU i g
HZ A TURFREE G, o s &I
4.2. FIRFZFRREERA T REHRBEL N E R BRI

7£ Mamancochet Mining Limited v Aegis Managing Agency Ltd % %(LL F %5 “Mamancochet %7 ),
g iz ir b s 7 CPRBIAHEER ST & T B U7 2 B 147 9 (conduct “would
expose” a person to sanctions) . ¥2: Bt A\ 912 5 ik A LE S A4 il 38 4 it SE PR 2% 11 (actually be prohibited) i 41
F, TANE T AT B 32 3 ) XU (risk of sanction) BB . BIAN A 77 7E BL3EAR 1b S0 AN 1 32 B s

BArticle 16 of the Charter of Fundamental Rights of the European Union.

®Opinion of the Advocate General Hogan, delivered on 12 May 2021(1), Case C-124/20 Bank Melli Iran, Aktiengesellschaft nach iranis-
chem Recht v Telekom Deutschland GmbH.

2OCase C-124/20, Bank Melli Iran, Aktiengesellschaft nach iranischem Rechtv. Telekom Deutschland GmbH, CURIA-Documents (euro-
pa.eu).

2ICURIA - Documents (europa.eu).

2\Mamancochet Mining Limited v Aegis Managing Agency Ltd [2018] EWHC 2643 (Comm).
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B, ORESE N A B HERR SO AT 55, FEIR L3R BITEAE AR T PR ES A AN BE R HERR S AT 55 o 1At Rk B
T E AR X T W BRI R S, R RR S BE T AR E R AR B IR 240 5 1 1)k 4k sk 45 S A X
FIIETE,  Be MR G R ) 38 2% 3 SR R HE BR S 45 AR B ik o] e~y A M E i e i) —Fp o 300 BRI, RIS
NI T IR 38 R T B 45 S AT AT 9, ANBRIE A TR “ BRI S HERR DTk HEBR BT, FEAEM T =
DA A LR il 3k A [R) S35 (R i3 B 17 D BEL BT V%

#£ Lamesa Investments Limited v Cynergy Bank Ltd® Z(LARHR N “Lamesa &7 ), ¥ K F D€ 2
(BT R S SCAT A . Cynergy HRAT /& — KRR BARAT HF £ 26 [ A A KE S M55, fELTR MY
AT J5 Lamesa 2 & i 2432 25 A (ultimate beneficial owner) Viktor Vekselberg # #1435 [ & 3% 2 i 1)
SDNs i ., Cynergy fRATIEFFE 1k T ORI AR ST, PR FARLC 38 B IR WU R B S AT
X Vekselberg 64z K Fo A ] 155 4 55 B NI 51 & 38 B R |3 i RS .- Cynergy AT A RIXHI AR 1%
3 1 P4 BT (mandatory provisions of law), A SIATEEFMCI N RS IR EE T iRt RRA . DR m s
TEBE B E VR E DR UM 52 50 VA RN TE 3 B R R 3 P XU I 45 S A, RT3 Tl ok 20 i 3 v
BRI R MEANTE, Cynergy HRATIESFZMTE A BIELT o VEBGIAK, SR T RTE A AL B A E AR
NSAF IR T, IR A TR A B2 A Cynergy 4RATIE ST H-05 1B AT B B . R
A A B A R AN ARV A B A RS SN E T T A RE A RS JE L0 B, R T AR A0 5 o i R A 15 =t R
P (E RN AE A S g () PR o b, IR B BELT 2 R A2 BRI AN <oty 7 55 [ A i,
KR ER LA R PSR bR Sk, RO2 8 1E Cynergy HRAT7E 3 Bl AR ORI A U451 As
ST RS 5. BRI, fERRNFE TR E “RGHIE” RS A SRS RIAT B8 BE R ROnS B8 il
PRIV ()38 57 HLANE S B BRIV

5 I, Mamancochet 58 H72: B G [ il 2% sk I8 FH 910 1B R ) 70 47] 20 ol 6 i HE B 7 1)k 2 3 FE IR bl
BB FREH, /5 T RCEBLBHNE R SLEE B . (H1E Lamesa 2 kB HIREL 1 5 N 5632 IR RE, 45
A R R E A A R B SR PR T s T BRI, NI oV S AT IR KR
P IEAT A A 5% HIFAE R R BT [14] 0 WAL, 7595 AR m)vE s b, o1& R il 3 2% sk I A e
TR )3 A2 5 A S ) PR RN PRI ANAFAE G — B A, FERIBTBAT BT A R SEA FIWT, il 3
S A RARHEARS NS FOE AR R 2k, I8 2 7 I 3R 2 SOASH I 2 Y R S A S 55 o [T bt s = = A 7 A
BRI, N 22 BFAA i 3 2% ok R 3 P Y B e 75 B IR 2 i 3

5. PEEREMSERIA. PERERAKRKRE

2021 41 H 9 H, HERSHES 2021 4F5E 1 54 /40 1 (BHW AR EEEE S A 438080 E 78D (CA
RN CBHWTIRE” ), B AEBHWT A EE RS R A 23 E A R E R . 5 R B E 2L, BELT
IR E 7 A EAS N SRR LSS AR R VRIS SR R L . TR e S, SR BE T An
FIETEBIME R 5] Rk T —285E . Sbah, FESEEAVESEET, AR REER IR X5, MFEANBHE
IR G E K ERGRG] . EBRALLESEAE RS R B 5K 8] LSS v R Pt as R i, B TR E BE WS E TR
TE BTG S SEBRE FH IANH e VAR A ME DAFE 36 (B35 Bt DA 1B 5K 32 B5 i 4 g AN < 5 [ o) R e 1)
I [15].

51. (FHEPSMEZERSHEBEASLEIMERNE) #YE R EIRE

e, BT E AR B R S IE T AME A e ER T RE 2 1 B AR St AR AT R A 5, R
TEE R A Al 15 & T BBk (O ORI VE L, ARA B 24 RIE A 2 3 BRI 75 AT BORR 8 FEL I

| amesa Investments Limited v Cynergy Bank Ltd [2020] EWCA Civ 821.
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AR

IPEFERIRIA T RFGE - T E R RRESKER T, H AT AR R A R O BEAT PRAR A SR 52401
IR RAFAE 243N AR S BHL T 2092068 i B Sk RO B 7] 24 3 N 2[R R AT DR R 8 H S LR 52 91

Hok, FHBTINESS 2 2 0UE B CERH WS R 8 5 1 Pridk 3N It 00 R BT s O 6 A8 7 it )
BELUT i T BOBELT O R o XA TSR VE AR QAR X BB 70 I ORI s ok 7 58 2 A E k. FHK,
BIRFAM LSS 4 S i 55 30 1 B0 1 1 A2 S @ S 10 AR ML) 70 5% FELIT 0022 A R0 A, E0 Tk
o A AT 9 R AR ESERE FF AN, DRI AL OR B T ROR T B R DA 5 B i it -

5.2. ARREHFS A FFIFFRE P ERESKE

fE UL RFRRAL(LMARAT . SRREAMATRRELARAL” £ 2 b, FE ek
AR R ARR L5 N ML 55 24 7RI 0 K 4 1565 SO ) OFAC 149 71 S BUL AR I 77
HURAS AR R R BRI SR AN A SR 4 {RB A (T (R A PR AR LR
R VIR0 2% SR T I 7 o 528 R 17 Y 0 (T (R0 )4 B R S 4
PSR SR R S (PR 51 5 R 26 M5 4 ST (T R M T T
SEIESRIRH], UZE L BT, (R A (ORI ) MR L% B 2R B S T AT RR e, 77K
HUE TS TR SR TR . i TR M ATE A R B SR UL, BB OLR (R
G NHER X 5 BB BAERE T AT, T SRR £ AR HOH AT W

e TR R BOT A R R SRR £ 31 KRR & FLRO O, T T 41
IR TR AL T “ R0 FUBHET AR . SIAE Tk TR0 6 AR
AT PUNEHZ B AR AT TR AL R 2, Jik BT LR G RT3 3 L0
G BT T E A PR SR T FL A, R4 AT SRR A 2 W RS 3% B
TERET B ATIR GBI A 5 75 M LY 7714 TR A 7 45 AT RS T e
SR AURAT T 4B, JERASE S SR EI, SRR AT . 1 LAl ks
A B T3 TR A o5 75 045 /R A 13 PR T

5.3. AT A EHRIRANHLIERE R

FEFP 2D (PSR VA S T A S ANE R I MR) A1 ORil#aE) e, ARRBRE
I VLB AN R e, BB AR FOR Tl TR GRS T . IR R RS R L E /) “ o
PEEAE” ST IR BB 1 R IOAT 9077 VA R Al 3 2 0 15 P i e BEL ik i e RS 1) . 65
AR 2 AL B TR I R, A 223 N ARZE B A BE A 56 I BGEAE D — R R s R 1 A
AN BN ERE B 16 B o8 & RIMESE S, FEIR Bedt A7 72 B IWHE A S BER , I RDRHERE b A B
Wi A g St PV B AN T B e 56 [ ) A £ D 5 (R R i 5 R R 1 [16]

SR, XA TR, eV AR DR B SE F R 2 2 AT e 20 T A R PO o = DX i A, 0K e AR P
WL H 5 23 N 32L0 B 5 U 2 8] B 1o TR, A2 BRI R, 3 Be i Mg N “ B gl Js )
LA HIE G FIMEIR R ORI B0 B R A IR R R RER SRR 3 s 5 B VR
HEVE A SE R RS /R 23 A P, stAh,  BELWT AR St th it — D it Wil i ZEE AT 47
HIEARTE L . HREES S I HAARE 3 S N, 4 BE A B P A BELIBT 1 LA 22385 had PR R 5 | e -
o ] Ml TR £ SC55- b PR 58 SRR 3 B AR MR 2 B HLAG, 72 SEILFH BT AMABGR B (I R, 58
DR Al A o E Bl B A BROR 5 SR 2

2 INEE @ RIER(2020) & R4 772 5 REH kA,
2570 1145 72 8H 717 2%\ BV B(2020) )11 06 FE2% 43 S A
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6. 4518

AR, B S A H A AT RS [ SO s e 2 T M s b ST IR K
WTO i fift AL A543, #51 A 768 T [ Bk 1 b [ BRick H B D9 ] (R 38 1] o U0 [ Bk i 7 S e
A B i 2 2 B R 7 30K 236 [ Bik T IR 24P A0 SC[L7]0 [ Bidk i) A S B ke T [ B 2507 32
Y, FETHEAELINREBUAIME. PRSI RIS B ik e 32 o A o S
Fout B Bk H KR e, EbRvAY R AR bR A ] BT 07, RVE [ BRI AR v
RS “BUIE” —Ji[18].

[ R ABF LI AR R LN 1, [ B IR 2 PR PRk I A [ B R Kk = 2 B R E b 1) 55 U 2% i e )
BORRCR . IRk, 5 FE AR A R w5 S5 Bt 0 TR 2 il e A2 DR R B 1 B9 L = P 2k 7 A AN RV BB
RO S EAEETT 5 FE R R R, e ek BEL I 8 it K 5 A g 45 55 T Lt 5 [ ok 8 i IR X 1
59, AR OEE IR WHAR SC AT SN R T [ bk 2R DL 56 [ AU AL ¥ 255 . e RHLIb i 2
by X ) A D BEL TR LA R K A g B [19] o [ 3 — 205 ¥ ST LIy BEL DT 56 [ Y 25 1
S [ RIE W [ B 51 25 SIS, 7 22438 Y A7) S D) AT~ 4 FEL ik £ 2 3RIBCHR H AR AR S5 B 7 SR
R

SE
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