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Abstract

The qualification of the subject of the arbitration agreement is one of the factors affecting the va-
lidity of the arbitration agreement, which is clearly stipulated in Article 17 (2) of The Arbitration
Law. However, as this provision is a relatively general mandatory norm, there are inconsistencies
with the provisions of the Civil Code, so it has always been controversial in the judicial application
and the application rate is not high. In international commercial arbitration, The New York Con-
vention provides an expanded interpretation of the determination of “incapacity”, which is of gen-
eral guiding significance to the courts, and in the absence of a specific determination of the capac-
ity of the parties under the invalidity of the arbitration agreement under China’s law, this poses a
greater challenge to the decision-making thinking of the courts in China. The answer to the ques-
tion of how to cope with the challenge and break through the dilemma of the determination of the
term “capacity” in the context of China’s law is precisely the direction in which Article 17 (2) of The
Arbitration Law should be amended in the future.
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