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Abstract

The expression of intention can be made in silence. In principle, silence does not constitute an ex-
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pression of will; it constitutes neither consent nor refusal. The third sentence of the first para-
graph of Article 66 of the General Principles of Civil Law stipulates the rule of “silence as consent”,
which exists in the theory of interpretation: the theory of implied ratification, the theory of im-
plied authorization and the theory of apparent authorization should be considered as more legi-
timate. In the case of powerless agency, the principal remains silent and does not have to actively
deny the fact that he has no right to be represented. However, when the principal’s silence is suffi-
cient to make the counterpart believe in the principal’s obligation to actively express itself due to
laws, conventions, trading practices, principles of good faith and other factors, the principal shall
bear the apparent agency responsibility of tolerating the agency. In the era of the Civil Code, the
normative meaning of this article can be covered by Article 172 of the Civil Code, but the constitu-
ent elements of this kind of “tolerant agency type apparent agency” are not clear, and the uncer-
tainty of the constituent elements is easy to cause the inappropriate outcome of the trial. This pa-
per holds that its constituent elements should be: The principal “knows” that the agent has no
right to act as agent, the principal intentionally tolerates or maintains the appearance of the
agent’s right to act as agent, the counterpart’s good faith, reliance without fault on the appearance
of the agent’s agency referred to by his silence, and the principal’s liability, so as to achieve the
balance of interests between the counterpart and the principal.

Keywords

Silence, Unauthorized Agency, Tolerant Agency

Copyright © 2023 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. RHIZSIA

HHSZRABERE, HROBELBEEAER, SHEDUELE, S5, ZFREEIERKIEN
BAMIN TS, SehR L AE R SR, R T LV, SRS, A — R R
ZH LR 2 4 LA A RITIE RIS S MaE, TREATZMRIA, THHRZL, MEAREX
%o WIS, ZABBLR 24 SCRIB— gucci ALEL(IME 50 J30), JFEIT A . B S RE, HA
7 B8 1 P f b %t 7 Aol FOCEIE R A 1 O 22 IS IR 3R Y, I AR FR AR,
(A RO SR T B R . — A R, 7 A AR R AT 2K

L ARG, T A ER T A SR KA ) 2 25 AT R L 52

R 2. RIS, R MA LR 4 AT SIE AR, MrE 50 T2 A R RIEE,
U T A ] 2 75 A A e PR 4 2 240 5 JBAT Ak S0 462

WA 3. A, HTWEIBEEG, REERARMEHILINB D, AT ERGER PRl
72 25 AT A 3R L 5% 2
2. EIREZ R

CRIEIN) 55 66 2655 1550 3 AIME:  “AC A ST A A DUAS A4 S5t R 3AT AT AE Al
fry, MR, 7 ZA&E “UTBOUA RS MU, %51 (RIEENDY 28, FRREZ[nE 10 E
P8 HZ AR ELAE . BELLS (B AT, H5 48 450 2 558 2 AMiE . “MAREE AR
TR, WML, 7 EE TR AT LA, AN NS, BACH AR T 2 4 13

b

pal

DOI: 10.12677/ds.2023.96471 3455 E§ S


https://doi.org/10.12677/ds.2023.96471
http://creativecommons.org/licenses/by/4.0/

EAIE

HOSCRIEAT T e R, U CRPSEN) FISLH “JTROLy R BUUMIT & . 5B Rk
WY (RN FHEIEAT, (RIEBI) 25 66 4% 15428 3 A ME KBS, “DIRINFR"
BN EESCEBIERY, (OB ERASCN, VRIS B3] BRI E %
%1,

EHYN, o, BEC ARG BRI, BT L UUIRIUNIFIR FORRR6
Br. 307, BTSSR, TR T A A SRR FE AR WL, SR 2R AL
B FR B AL AT VAR A T A
3. MAMEARRET

(—) FURMEN “TEmBR”

R REER, &SR, LT — B A AR FR, HAREAR, A%
. RATERETR T TR A AT LA E AR BEA (1], SBR OOk “ S Bk, i FL e Rk
ERA “HREMARE” o RANE XU, JEN B AR ERRAE[2]. JiEk, AT e
Wi 2 4RI R, A ) S AR T SRR, T DU R R R R U E AT R B 1
. FEBAEILT, SRR AT (3]

RE (R TRAFIILE, WS 140 K2 HUETTAl, BRETIEL T RAWIR SR, B
BOSUIR AT AT . T A B A A Z IR 028 50 ST, A T AL R . Mi%
ZHa DAS IR RAT N A, AR N A BER DB N B R R s AN, AR N #RAS AN 2L T
FTORYSE, BRI AR M AR AR PR R AR, BB T AT 1V RO A

(D) “VLRMAFRHN”

T PRI TTLUEME (HAE) , HPHIMME Uy B, H7ERE
AL T (RSB 5 66 %5 1KF 34, WmEmEs, (REan) AmdEALEE
LT RN L R R BB TIR, (AL I . T i R R, A
A SRR SR AR T AR 5 2 BB, (% SO B BRI R PR ISk [4], 7T L%
PR S R R S o 0T RSN I Rk, RVESA AR 2 M, YRS B Al e, BT
ST 26 50 A7 T B, 76 IO M SRS
4, XF (RZIEBEN) 5 66 F£F 1 7P 3 ANAEFER

(—) “HRATERVAE N

SRIFR T 31 22 [ 11347407, 45 P10 7 4 70 0 S T SR Rt 2.2 47 2 B A S
IR B S AK 24 ) PR AR RS 3R L 55

BEFP AR T AT AR S ERURBEN 2R EIB N T “RONFsE” W EAT N, BRENEFRCR,
SRANME 1000 4R (A IHE) RIUAHT, TAUCEIST, SURmERmERER, BE (RE) BEE,
FH 49 458 2 SKONHIR T T AR GBI, LML BRI A KRR, BUONRALE . A
CREIEINY 45 66 50 12k 3 402 HUEAZE, AR T INFE U sk He bk 2 P 06 7 J8 BN,
SR T R TR IE AT e, A ATTIRBUNIRIE SRR o5 BUR R A T AT S 2 M

(D) “HRATURVEAIRTHAL B, ”

SRR AR )3T A, FE A 2 DAL A SGIAT RRURERAT N, HRIRIR RN, SE 2 o8 2K

VB IRE R 2 I ER], W20, WEKTIER MG RA R R G RA T LA FAUL R, S W(2020)H AR
5 3087 5 REF YA

DOI: 10.12677/ds.2023.96471 3456 il R


https://doi.org/10.12677/ds.2023.96471

EAllL]

LA 2 40 LGN A REATAE Sy, BN B R BEAT (32 55 AT N AL ME P 2 m) 6 & ARERBL A7 AL 772
R, X 2 ERAREAT N 2B B AR N R T 4 BB, 24T N8 T A BUREAT
Ny WY SESE A TR 2 N 2 B S A R 2 08, R 2 =) BUE SR B STk

Fii b, (HREE) (RIELND) HiAT/E, 3T EARBATUBE &R IR BRI, A H A
AR HEV, WEFARKE, o (RIEZEN) 55 66 25 1 305 3 fURARACR L2 T “HNFH
B R A ACER ) B B RE “ZACEAT N RN B RSB eI B R AR LR DT R [5]
T, W RE M, KW (ERE) 5 48 K2 e, AR AJTERAESLIEM B b O g 58 5
ELEIEIN, BT 49 FHE R AU, AANVERE 2 R A ER WAL RIROR[6].

AREBEE AT BT LR R R B oR, WATBRBUR R B EoR. FrilBoR, &g “wIHERT
ERERRT, HACREERAEE W0y 1 SeBUEA B R SE R AT N R IR Bk . UERAE R L1
B EAT ATHEWTIE AT AHERT H OB S B SR B[], AR TAT AR AR BE, T2 D94k
R T EANEE T, ANEZERFFUIR, SR PAESBRAELUR L, EHEHE AR NEB N
AT o R “UTB” R A AR R BN, URTAHEEMNE . SFAL M6 LF
NIIZE 5 SIS, AEAE B RE A PR . A RNESHISE S T, EIRBURRBU AR R, 32 AW
% —RAT AN Z REG VR A N SSHEARELAT g, A N AN ELAE SO 25 A N BR B H A 2 AL
ER AT W N B AE 5 FEIE, AT W N SERARIRAT AT AE RO R °. 52, RIRMERE S
WG, SR ANERNANEL LT ) S AN EERIE ST NN RS E, TIAEE
B R E I C 2 AR B TUER I 7 AR T 7 ARBRAL[8], A NTTBR PT LARE AR R AT 9 N B BR R 938
B HBAR TR R A

HAE[F A 2], LR —IRUUH 24 ANELZ G AT, RIGREE 156, T2 5T SN ER R 3%
B M i AT % 6

(2) “FANVIBRM AR WA

PALIFD R 1040, AR BERRERE, HIBEBCH SERTHRAL, TR RFIFIEIN, SHAT N TEBUARER . (H “3C
B TTREM N — RS i, AR AR AR A, SRR FEA R, A EE N S
XA RE ARG AR -

“UUER” VER WACELR) — R A R SRR, PR R ) LA Ak o o [ 92 v g < 2 AR )
FEFBE R L, A AR AR N BUEA A S FARE N B, AR AR S A A B0 mT LA L
FL LARYEIONZA AR T AR, AR LN ARzt N = B £ BB X A EH A
Ny ANZFTN RN SRR BT D2 55%, WINSHE RN S RER S, M
W AFERB IR R N F L K, IR A7, BIREE 5 %49 A EEE BRI, “AANTTERN
NIFEE” NAERENE BB R A, AT HNUA NG CIMAREAT N, A NFITE X A5 O T AR Al
RN EBRR, RPUHLCLERAIATNANERIN, BEAZZAEAT AP A i R
[10]o BARERNBOTCERMI AR T BACEERL, QiE 1 —TAME RS sk, R BJE T 3R WACE (137
Z— AT X ENE T EB TR — M1,

Rk iRy BB RER WA BAIESME. WRESASLERE, REFZELS BT (Rikid
MY 55 66 555 3 AIHE F K 2 I F W ARTE B BERR U *o UERTHS FLARRE R AR B IR A &5 B Sk o 4 75
Z'Liﬁ)?ﬁ*(ﬂy WIRHEA TAHRAF YRR, S, SBEAREGHEMUD R, S0 M S XN RER(2004) % RETH 16 TR
iéfﬁ?ﬁﬂ WG F RS St R AT A IRA R REEE RS RAEARAR TN ARSHLG RS R, Sk

AT BE (2015) 4 R H - 2989 S R #HE 15,
SR, RS RR AR A LA RARIRARMAS R, S0 LS RIZER(2005)) & R = (F1) & 75 91 S H k.

DOI: 10.12677/ds.2023.96471 3457 il R


https://doi.org/10.12677/ds.2023.96471

EAIE

Ko NRIEEREER, IR R DARBEIARRIT. HW (RIZEMD) FIHCHE, 5 64 KM
65 s&HE T AREBE TIIT A AR, 5 66 FHE BB ST 70 fl 2 Hdl b N 2 3o HoAS o
BRNRIMAHE (SFE) 28 49 i “ZMREAT AR RAR LRE, BRI kE Ry R, il
RIS NS, 35 RO BB R T, MR R, BUTHEMEZL S, B (Rl 2
RILRT, A0 (RIEHD) 58 172 5 PTAE B R IR G B TP, 230 BT BLRia: “ A N Jnidfi
NUAFAL SOt ARBAT NI AME R INRR 7 (s, DI “ 2 B AR AR AT DA gl N\ TR A K
IV Rl

HA, #f5 (RIGEN) 28 66 420 1 FCH 3 AR N A AARHE, TP e RBkEE, PRI
OB EEN, TRRAERMISE = MBI ZOR, AOIE 7 BRSO Z A, B “ RS Mg A
SHARER N AT N B FoR St 5 DR Be AR 7T BEAE AR 20 AR AN 78 1 BB A I B Sl 2 00 A H
B, FEEAGERRGZ A BRI, EF NN LUE IS A BRR WAL 2 M ARk
IRAMZERE, JFERCH A B AR E .

5. (RZH) i) “BRERINE" WRESFZ MRS

(—) BAREAN “B5a” REANSLHEIAREIT A

FEFEE U L, AN B R SRR, BHANIE R, WEAERZ. [ 3]+,
HAREREMFTEZ AR, ZREN, TARESRFERNEER RN R EREN, EX 24708
KRBZATAEE, TRARNRBIER ORFFITERZ VAR, A RA B AE . AN S AR 4 K
ZANAFEAT NG R, KEATMANREE BT A Ry AN, JFEZ 200k,

(&) BREAFRBED TREN AR %R T ARBANRLG REB ISR

AREEN A 7 ACEE N BAT BB BUR SIS, AR5 3 S5 P R0 R 4 i 52 B 3 5, ARDRT
ANTT DU A A OS5 BB B s T N AR AFAE, T AEX B C 5 AR AR 28 B 2 AP,
IWASBECZAET,

(2) EXAER. T RMEBANTIRFTES HRERRSR

MXAEE. T RAE SRR ACE P AX AR ERELE, HAEy— RS R A DR
K LA S AT A, ERXMEET, SREARTOERRER . 258, B0, wWskfE R
MR KPR TEBORSR, Erhascmd, XA SRS ELT.

(M) BAREANEETHRMH

PAREEAR EAT AT 5T ERIAH S, RNKZ 75 B DR E, nFEAPUREE[12].
FEE 5 1 8 9 ANE 2 ek e 8 B R SR B AR XA R 22 e, AR N M S A, 52 S0 A A 3RS
DUt SRR 2 R 28 5 224 AR 1 ARERBUS ML EL A 2 A1 K TR 3R A RE SR A5 BE AR AL (1 1 24 P [13]. JRED
A NARCAAT B8 5T 7 A 7RIS, AN AR B R S At e RE A N AU, T HASRT]
CABHIE[14] &R R AT IR, FOR B S M i S0 55 A E ARV 5 SR N, i IUA A A
FERET AP 2 QU RN DTS . e[ 1R, WS NARZREE 4O REZ IR S,
ANIE I AT 5 LR NLAE X 7 23 ] B A 987 2 AR TE U2 355

6. &g

B (ROESD RHARRIEDR,  (REN) RARCE TR,  “UORBUONRE” I3 AE T 2041
t, ZXBMNECCS (RIEEND) —FRIEIE, EREROH (RIEM) 5 172 FKifid. BT
%, BARBNRRFITBRAE FRESL S5 IR I,  I0RE A B AT AL

DOI: 10.12677/ds.2023.96471 3458 il R


https://doi.org/10.12677/ds.2023.96471

15 |5]

SE 3k

[1] [FE]4E/R 8- 30 54, AT AIRIM]. BB, ¥ dbni: i iset, 2013: 74,

[2] [fE]AfE- SR, B e I A b . R [M]. 28 18 fR. dbat: vRHH AR A, 2017: 167.
[3] [Aaqasuks Mo e d0r. 4 Ry B [M]. bt 3 AR AL, 2018: 260-261.

[4] B 22 ZAREM BB R —— (@D 55 66 25256 1 38 3 fAfliT[I]. BUR 5k, 2012(4): 121.
[6] KREKKE. RiELB[M] 28 2 b dbxt: dbnR%E ki, 2016: 356.

[6] JAEMR. &AL R TR R WA E [J]. BUZERz, 2018(1): 166.

[71 . =BRGP B S RHI]. LT 7, 2016(6): 155.

[8] #75. (EFNE) 58 49 SR AT IFAED]. %55, 2017(6): 165.

[0 e R AR REAR[]]. 5%, 2013(2): 60.

[10] ZRJ7Hi. (B#THEM i —— DA Z S N R M. dbat: SRR, 2007: 81.

[11] 5. RIGHAEF A N PUERR N [F =0 i AR IE D], 2Ry, 2019(4): 8.

[12] %2, Mz M&SHmARAM]. HI1: BEITR¥ 1R, 2014: 254,

[13] ERIB. Rz grR[M]. dbat: S E AR K L, 2012: 653.

[14] AU PIBRAERBEEZHEFRHIE L —RANBIRNZERPHD]. 555K, 2017(6): 49.

DOI: 10.12677/ds.2023.96471 3459 il R


https://doi.org/10.12677/ds.2023.96471

	论无权代理情形被代理人沉默的意思表示
	摘  要
	关键词
	On the Expression of Intention of the Principal’s Silence in the Case of No Authority
	Abstract
	Keywords
	1. 案例之引入
	2. 问题之提出
	3. 沉默作为意思表示
	4. 关于《民法通则》第66条第1款第3句的不同学说
	5. 《民法典》中的“容忍型表见代理”构成要件之应然构造
	6. 结论
	参考文献

