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Abstract

The judicial organs of our country have a large discretionary power to identify the crime of extor-
tion, and the same case and different judgment are often seen. As for the excessive rights protec-
tion of consumers, whether it is the exercise of power or extortion, the criminal law theory circle
is also debated. Combining with the constitution theory of criminal law of our country, this article
will distinguish the exercise of rights and extortion from the constitutive elements of extortion. It
is impossible to distinguish the crime of extortion from the exercise of rights by examining its
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protection law interests or objective acts alone. The author believes that the judgment on the
purpose of the perpetrator’s illegal possession is the key to distinguish the two, in which the basis
for safeguarding rights and property damage are the better starting points, and the perpetrator
does not have legal rights, or its basis for exercising power exceeds “social equivalence”. When the
perpetrator finally obtains the compensation far beyond the legitimate creditor’s rights, it should be
determined that it has the purpose of illegal possession, and if its behavior meets other constitutive
requirements at the same time, it should be determined that its crime of extortion is established.
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