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Abstract

The fair use policy is a balance between copyright protection and public interest protection. Copy-
right infringement is the original problem of video mash-up infringement, and it is also a funda-
mental problem to inhibit the creation and spread of it. To analyze the fair use of video mash-up,
the main duty is to reexamine the current fair use policy in China. For fair use of video mash-up,
the pre-procedure is to judge whether the video mash-up is the original work of the Copyright. Be-
sides, it is necessary to compare the “Three-step Test” with “Four-factor Test” and analyze specific
cases to research the components of fair use. For most important, the "Four-factor Test" is a sig-
nificant reference for fair use policy in China copyright protection, although it cannot be applied
into the China legal system directly. Alternatively, it is going to discuss the legitimacy of incorpo-
rating video mash-up into category of fair use according to China’s legislation and market devel-
opment needs.
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1. 51§

TR BRI H B 3 28 B K ANV BERS Bh 28 T B, AT SR A 2185 B REES
(KIS ML 48, TR B JE MU AT L A2 H AT BRTT 22 A2 oA I AEVE 75K . A 2006 SR8 BALRE (OF
B AR ERIERIE R (MRS MIMED 3 2017 SERFTEAIER (X 280 E 58 X HEE) KA
AR, AERAILAR— SRR, 45 G 320 R 1A S Tl RE A O T SR A A R AL E R B4 . T
XHZ R, S B e b Aol P A 75 7 22 5N SO TR BY JE AL & B A P AR s [1] 0 (B B & T
Kt BEZAEREENS ILICHIE, HXFRIEAIUARE BV TS B, 0 ZARYEF
st )R SRAAIAIUAS 5 BV R AT AL 23 Mt T IR T S B [2]. H 24Kk, & B 1 B S LTI FE 3
B, TGS TR B R AL G B SE A B - T P A B2 A 3 L R AR AL 32 B B A2 o MSEE B ) £ P2
g, WK ZFAEBGE TN T & EAE AR FEAL T B P 280%, IXAE— e R R PR 1 & 2R A i FE 1)
VL (BARAERAARE B 7B RN G, (BRI EE, RS, £
SEREE EATF TR RINTR,  BURHEUR R It R (K98 BT AR A 2 FE IR, 75 2RI R s R 1 5
A I BE B

2. BB ILSNEYE s S
2.1. BTSRRI & X

TR B AL 44 SR TR — 5 HI B4R, I BB HE S B0 0T A A B A HH A L ) 1 2
TRBTE AR A “video mash-up” , JB TALAM R AIVE. HRESE EIRBLZ AR, TR BT ALK 2
AN 2 TR A B R B R LA IURIE & o — S — AR, 8T “AT4E{E i (derivative works)” *
FITEmE . YR BT AL AT I 2 Kandy Fong f Both Sides Now, HKiET 1975 4£ (ERrikfi) FAE L
WEAE [R5 — AR 24001 [3].  EL 4R Both Side Now (1 8/ A BY 5 7E IL7E SR RIA ) SRR RS, (EL2 HL Tk
WS 20 T VR BY R AL AR, RO T A ) IR 613 . Kavoori Anandam AR, TR BY A AR AR IR
T AL A A S B R R S, TR R B A S R LANE T MR
MORESE, B B OGN RSO, AR E B 0 R TR FEE B mT DA A — AN [4], TRV B A AATAS
AR —HEA, A B RIA AR RER.

117 U.8.C. §101.
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TR BY R ALSIARE AAN E 15 T LR AR RO SRMARR 2 . R A A & R SR A% i
MIzA . RSSO RE, X SRR i ) S P R (0 R AT RS, AR BT RIS JR A R e e A R
B, R X SRZR L, BB AR IR AR E R H K [1]. XA WS EEA AR IE . B
VPSRRI . PP A 2 i B T BORH ST 15 A BEAT BY AR, ok P S AR ity b ) 25 2 i g A s
B, BEBCDMEE A CRAEE, DORRIPERI A AR AFRTE AL 0 “ 2087 5 B G 5%
VRN, I A TR 5 K AR SRR B X TR il BT Ko I )R A7 S TR B R AL = 1) 43¢
ARTFBCR A BT 7F dh 24T BY 8 BHERITA4 LB LB A 2, X R B AN O 1 3RIL Bk
BN T JRAE IR LV, TSR T T IR R R “AEH [2]. B Ot T AR RIR BT R AL
B BIAE B AN 1B 5 xR SRR B A AR RS AR s H B0 e AR, S 21 D0 2 i B8 SR AR b AR B
K AR RAE R —F LR, SRS RS HE 2 I R B ARl A BRI AT A TR ) 2 el
{EZ LT AR AR SRR A B, TR SRIR BT AU AN 20 1 B dh B4, i DO S 2
Gy NEAFBU B o

2.2. BT SARES

T BT AR 5 5 TR R WG ST AT 2y RN L, B8, DA Bl
38, B EREE MHEZE R, AR &b b (e 1) B Sk b AT e, LU, AL — AN AR T
R, R A T, TRBY A T NBR A R, EAEE G S E B RS, AE R
H B, RFIRCR, AUEEEERM A BN FR. GTEZ ML RCRIAENET IR IRCR; &
e, fES PR TEE R ERHBEMOEEE. WEXEE, RTABLERIZIRA T2 MWK “2x
TLEERAT” , BB BLSE 0 5 T B A A, QI H A LS o A U ) B, AT
RIENEE B BAR[5]. B AEREBCEER SR, HEO TS AN A IR ACR, AU A
REBME LRTH[6]. RITHIH AL T AR . EEERRAETIEMNZE KT AR, RIEEEHR
O SR SR AN IR B

2.3. RBIEMINKY “HelE”

FHIWHR B AR S S HE CGEERER) HIORY 5 o A iR 8T A IS 15 & & fE Rk
f “OMEIVEER ", B AR B SE B B A BITEVE B AR A 2 B AEBUE IR . ExLHBERIN
N, RFAMGIVERR 7 ORT “R)” RAZ AR, M7 RIRIOLEME, MERIEATAN: 817 2
R — K HER R Q& 7] B R AR UL QU TR BT AL T A NI EIEAT oA
WA I H R D RAREREOL S G A M AL P22 s R g s [8], BI “Ah” 5 4
H BN EMANEYER 1575, KA RIEAE — A8 573, AN IR TR — U s D,
M TE I RAFAE & B S A e 10 QgL FE[9].

TR BT R AU L BUAE I TR AT 2R U, 2 ] 2 R LSRN & BRI, BL—E I BIAE H I & 48
—i2, BB 5 EAE AN R R ROR AN 2 B AR BRI BT R R A ORI AR R B, H 2R
VRSB AER R Bt A7 Eog A A QIR R SE B RN 78U B CROARERE,  Hak 8y BoR g HEr) i 2
N T AN BIE TR 157 80 o VR BT AT AL A G A DU BIAE 55 A g g A b, ARELE A4
R T AR fh e R S T R S8 AN 2 HE 2 1 [10], F D ET DL g BE— ) 55 A — A 1 T A A EUCAT i
A QEE R AR OB RS, (EO AL 1 “MGITE” ZOR TR BT AR AR BRI I 26
—&, BUHFT DR (EAERGE) IR, AERAZAE G2 150 A2 & B A F U 75 23— 8 73 #r Al
W,
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3. AHREERFIE TRFIEERE

o BRAS I LR P Q1 2 AR dh A 2 DL S A JEZ A 2, IF DU E iR 1 diE
S NZ AP — TR M MR . (A/RIE ALY 58 9.2 4 2FI5E 10.1 4% S Hlse, ¢-FAE M rfE R
B A = TSR AKA B AE SRR AL, BIAL R e AP L SR 118 i 14 I 3 ol P ™ A R i LR 3l it
FERNMTZIE, S E BRI « =A% (Three-step Test)” o & [ ALZEE 107 200 T4 BLAE
PR 7 IIRG R E, AR Oy TR PRE . BrimdRkiE . #es. SR e 7z H KA A RROBUE i 1,
R THHAHRMNE, A TZEERRICL. RN 107 60 HE 1 e pa B 2R,
ARG B SRR RSSO, BUE R AR TSI AE R %

55 [ RABGE I INESE A FE T, IRER GEAEBGE) AIBRHIAN G Sh 5 REL T B P QS0
B BIE CGEEBGE) 1& BRAE B AR E )+ “IURAR ST CGEAERLESERERG1) 1P
— AW B © A 2 NI — B RV (RSB ALY [ “ =ik ” Mot . (34
PERGED) i+ ST R “ =PRI RIS, SEEAR B P I BN BEE DA EE =0, = A
BRI g Tkt s R AR [11] . (B2 SKbr ENE R A AR AERNEE RS, “ =Dakis” &
6 RS B2 P LA 1 32 2 15 3 I R o S35 Ao T AN 2 1) P2 B ) A SR SRR AR 6
Xl B BAT R R AT I R A, AR RSB ARAE ELRIE M. Dok BRI, 2011 A A
FARBEMUA Y B i N RIEBE SR T 78 70 SRR B B BE AR B AL 2 32 SO R R ZE R AN 2
REZGF A AR RS TR L) thigth gl “IUZRIIE” o Sk, REER LN
PR MR AN “ DU B R RNE " 108 & BRAE AT A I ik d [12] -

4. RE “HERKQWRZE” TRIENNSIERE R

H3EE 1976 4 (AUE) B UK &M RCCZ G, &g Be AR 46 7E IR BT 1A vk 18 & 2
5 IR B A B PR, S5 adk — 20 W R & BT DY 22 37 BAR 200 h (AR v [13] . & BRAE (&4
FRCEEAEAS R ASLE R, AR p E YERE R, AN R 2 AR B UE I BN R i S
A A PR P I TR . AR R, AR S A M R A R R R B R R, [ H B
AT 370 85 A0 5 i U A 799 1 ST 2 (0 P T FRT 3R 140 73095 [0 9% e /Ao P DY 83k, 8 — B2 “ AR
T LE T S 520 7 A & PR AT ) e S 2L 1 FI T R 3R, 201 Haper & Row, Publishers, Inc. V. Nation
Enterprises — &, mElEEE S T Melville B. Nimmer 2082 000 &, &3 N T R R AE 5
AN B St ST AN I ST R B, BT LABTE O T RROBUPE & (098 7 117 3 B2 A 345 0 B AZAE D d B
R B K [15]. {H 1994 4E fi% = e /£ Campbell V. Acuff Rose Music [16] (Campbell Z&)— %1}, B

?Berne Convention for the Protection of Literary and Artistic Works, Article 9 [Right of Reproduction: 1. Generally; 2. Possible exceptions;
3. Sound and visual recordings], (2) It shall be a matter for legislation in the countries of the Union to permit the reproduction of such works
in certain special cases, provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably
prejudice the legitimate interests of the author.

*Berne Convention for the Protection of Literary and Artistic Works, Article 10 [Certain Free Uses of Works: 1. Quotations; 2. llustrations
for teaching; 3. Indication of source and author], (1) It shall be permissible to make quotations from a work which has already been lawfully
made available to the public, provided that their making is compatible with fair practice, and their extent does not exceed that justified by
the purpose, including quotations from newspaper articles and periodicals in the form of press summaries.

* RIS A ) VRIS EAOSAE A BR A T2, R AR BUERE (2015) 7 A1 R A&7 4 730 5 REFFIHR %,

S EAERLEH 22 SR ERUE ST 4451 55 21 46 (AR AR i 1EF (4 F A G AN & 3R 5 A E R &9 A8) «

SHRAE (e N RIEBE 36 T 78 40 R AT RN~ e FIBR e A FIHE BN 2 3 O R 2% 8 K o ANRE 227 1 2 il R S 25 1 il R
WY HING: “AEAEBEER QB AR R R LR RE Y T, HERER AT AR A . BT RS Bl Al
R0 53 BB R R A R R VS FE T I B B R S R 22, SRz A AT I BEA SR I IE R AR, AR TAS
B E (R M IE SRR, PR GE N SBT3 E B PRAITE S AME S AL T ZARE AT IS . v, SR R
B IR LG B Oy AV AT, B AT AR S RARNEHE, e EREEAER. “XBRATREN %
FEAE SR AT P BTN E L B R S M BT L A A R BB R R A R R W E T I B E B A AR R R <RI
FERBCE PR E R Y2 R,
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CHGBR AR A S B A T AR D B, T IR T AT B ) R BT B AR A it 9
W3R %O S 6 .

4.1. REEMSARNEEEER

£ Campbell ZEHIEE N, WR— S0 B R AN E N FAINERE A, & Zz o id
PR b PR E0 20 A A G038 R T AR s RS T 11 R FRIE I 206 TR i FOHE DL ORI, ok
W& BEGIE R RN BUBEAE G RUHT 1 Z IR B 22 57, DAL T AR S8 B S R R 11 i 40 XA A B S AR e )
By ARRFEBHE[L7]. S5GX Wl A LA HITER L HUBCH Sl AR B 3L “X e EsEhsg” 7
RPN 2300 SR FREAUIEL “X 280 R S RR” 3K B2 ARAE s itk — AL 00 50 Y2 AU
HEBBREAUAE “X 72807 ZWE e BRI — /N TR, BT DLMAIAS B ok, W] AR
B G INRBNIZRE B8 AR R IR, B T JE AR (K A AT B, U99R BUEOR (K14
BRSSO, BORAEREE AN TR B I AR E B R, (HRAE NS R I
BATES R L SUR AR S A TTE. LA “B B SE B 1~3 427 B, TER R rh A ISR
TF— RSB GARE, TOAS B S AE L AR PRI, K R 52 B 78 b 2 23 Ay BOBKEUA 13T 1
%45, EFEHEE, BLE ORI, (R TR AT A R 5 E R R SRR X AN A
A, WA BB F R, AR IBCE SRR . FTL, AR AE R OEARE LB A 2
s A5 5 AR 2 M Z AR, 2 RAEIANE AR —MECA A S AR A A, B
MU R A TR HIRy BRI IR RS TR A B — R AN 2, RIS RE T A BT 5L
X RPN B R AL R T AP GE AT

4.2. HENERAFIBTER

A0SR — R BT R A R T e M ) 2 ), HE AR Bt T LA E N8 T & B A I Vs, {F
a5 B AN R 3T AIE A S R A B AR SR HIT I R, eZ, Bral IR
A B ok BEATE it £ B A 24 SR B AS S S AR ot A RS AR L (R I W A o dm 5RO T — B2 Ay (K s B A Y 1 A
ity IR A TR R AL QIEZ AR+ 2 AR L A AL, BRI ENEEEH; (R aR e 4
W I LR T LS A B W AR AN TE R IE SR b Pl BRI AT R, P S| (s 2R A
PR REAIL A R A £ w5 PR DRI 3R (18] SRV 51 ) r 5 Fr BUR IR FEAN L B, RS B T4 Fid
SR E (7], B LA, Sl BT i BN A IR GS T s PRI 2 H I 22, A2
AU SR T R B H . HETTHE A A — SRR, 51T JR A b b 0 Bl 5 1] 4
o I 55 T RIMEE P 2RI IHEVE . ORISR, =4 R A & R IR AR I Th) 22 /D th gt TG 75 A 9 5 B4 114
RETERER T .

FIEN AN A B A D 32 AR R R T I s 7, IR B R AL A T 37 5 i ) e B A
RIBEAE ST 55K, B AR iz g . Rk, &2 mmiEos— S B R RN HEE T,
A0SR AR QAR S A BB B TR B 22 KB ALk 2 Ja, HARRITIIE i AT B2 2 BI5Y
Wy, SRR AE AR T T0 I 4 W3 A 532 i s 0 3 A AU T A BT DAy 7R B AU 10 T AR il ) S
ANUFE, AT T IR S T R AN 1, BUER— AN (s, ot T S5 E i 1T 3 A
FEREAE R, BBl “sgma” A1 “Hiipsgnn” AW LR —IR, &EALIRKREGIT, 46 ATy
HHm R o
2018 FEARIEH AL BRIV, SWETR, Hilde 3 AR, SAuBET 2019 4F 12 25 HARATRAZH, (HE
SORBES . IR R TLEE M, TS B, KT, AR SCR NS B L, SRR T il AL -

HOMssa, Faepainy “s//m” . mEE “BfE” .
8See the video at https://www.youtube.com/watch?v=tGtNjA2MJCw .
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5. “MERBWZE” NRERWEMMSEERAFETENE

5 S [EUAH S T8 B0 A I o) EEAR L, FREDGS T BT 1 B2 0 R R A BB DAL B B 48 1 B2,
DN BB PR IR BIVERS SCALBIHT AT S EAE T, (ER SR 2 AR OR3P 452 BUah 1)1 ) S 2k o i AR
[ ZAEBOLIE R RPN — B, BRI RN o RO RIESE B, i 1] K & BLAE
MBI ZERERGHE, 1A A S — A BERMASRER & B A [19] -

AR, AT 2 1 B £ BRI 161 B2 PP 15 A2 SN B T B S0, K 2 03 M
R SCRHEZEAEBGE P I NIX — I B2, AR E & B IR e s &1, RAw T ih, &
SRBE L BT IR RE “ UEE AR, JCHGR AL, (ERITAER, Bl B A 5 A 5K
BRRIA R, TR BT R A e e Ao P 1) R R P R N R B e — o S IR B AR A > AR S
th, TR BRI, dE “ EFEURR MR, Lt — R BRI O A M 4545 384T
NS EAE SR ZHREAN B 0 EAFEANH, M7 R R S R A, IR A S AN G B RS
R, ERA G HEAHRE B RN E BN, 8T B ERUE A A .

TRBYFANAT B A2 B 5 ELIC I (R 0BT H 2 2, BN 1BV E R ot T+ Rt 15X & 34
T EA R RIRYE. WiTEr ot S« DUZRREE” iR AP, 1 S i 2 W%
MU A AN 5 T A48 P P X AR RO i BRI B A 1 H AT RBARSRA AR AR
i), X FME RS . DOROER AR, AT ERIA R TR R G 5. iR, R
BB BT RRUE R AR PR AR, 5 BERAT dh 0 B BB A R IO TR R e
EANF), IXAE AV R — . BEAh,  “DUEEEARRNE” X TR BY R ¥ Fr B i) 22 /A
TR B IR SR, (B BRI L B IUE 1 BIMEE FRE B B BT SS .

MFREIIAN “WEREE” PP S BT, FEBENAREG “NERREE” I
H—ANJrTH, AR RS R 8 BN S PEAN SRR E Ik, BRI R B P 1 BT DA IR 4 1T
TEERRZR A SRR K TR, (ERR I T HUMAL AT AL A BEE L, AR T RGBT A A AL T 32
RIBER . REFEANREHIEAMAEN, WARTETIN “WZFR L, AR 8265 5
FERIERISLE T, K “DUEERRLE” IEXGIABIRE B & B HI R, 30 e R 71 2
TR TR BT A AU & BELAE I ROZ AN FTIAE , 2 T R A 2 15 A2 0 5 [ I3 P [ A D i 2855
JEHE, RUVARTEHEKN K.

EH NN, HEAGINFEIRNEERERS - FBERR, BATUSAE N “UERERE” E
BHERLZ —, R, QORI BT R AU T e ek A FH U A BEoRs FLHERRAE & BRAE PO T . NGB AR AL
MISCIEIERKFE, RIS T B BITEE ARSI TR — M AN GRS,
{EZ U 2R — IR A TR BY AT LA J 368 T IR R AL, SIS A DL 5 — oy SR Xl 1 €57 7
MEIVERS . MRS EIEESRRE, ZARIFIRSK Dave Hickey B ii: “ ZRMMIFHm A Z N2 E 5] Sk
A2, WORBAA AR, WEREHLPE? 7 A8 ARSI B s AR IA ) — Rt v s i, X St
X ARV, RUBAE S0 — LD, L H B0 RER RGE QIR T JRAE S b AN 2 A4S T B AR K
52, BEMXTHRGUERME R BER RESR TT. TSRO RN, et 11 2 P LA B2 215 R 4 Ji PRI
Ty ARG AR RORY SEINE B BRI .05 R s i R, xR BN & T shithr . —
H A BN AT LSS AR EEANT 4, (HR BB I AER, TRBTREAUIRA A fE, U 2R 4 dOR I SL A D 2 5t
JEAEdR BB R AL, — AR TS ik fg, SR Wi KRR R, B DA o 28 o
MLH BTZAERLORS O BLIR, & 3P B 3R 57

b — R g RIERE(2011)— T R 5 1321 5 REHI kA,
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