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Abstract

The legal representative’s ultra vires guarantee is the act that the legal representative exceeds
his/her authority to provide guarantee in the name of the company. Article 16 of the Company Law
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is the legal restriction on the legal representative’s right of representation, and does not directly
provide the idea of determining the validity of the legal representative’s ultra vires guarantee
contract. Under the “representation limit theory”, when the counterpart signs the guarantee con-
tract with the company, the legal representative’s authority shall be subject to necessary formal
review. If the opposite party fulfills the reasonable review obligation, its subjective good faith will
be judged. The ultra vires guarantee of the legal representative constitutes a representative on the
table. The guarantee contract is effective for the company, and the company shall bear the corres-
ponding guarantee liability. On the contrary, if the counterpart fails to fulfill the reasonable re-
view obligation, it will be judged that it is not in good faith subjectively. Unless the company con-
firms, the contract will not be effective for the company. In addition, based on the fact that the
company does not have the status of contracting party, in order to ensure the feasibility of fault
bearing and the strictness of the standard, it should adhere to the “negation theory”, that is, the
company should neither assume the liability for guarantee nor the liability for fault in contracting,
so as to ensure the equity of the interests of the company and its shareholders and the counterpart,
and create a benign market financing order.
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