Open Journal of Legal Science ¥%%%, 2023, 11(6), 6487-6492 Hans Xl
Published Online November 2023 in Hans. https://www.hanspub.org/journal/ojls
https://doi.org/10.12677/0jls.2023.116931

SR Tl SR FR A RE IRV RE AL SE R R

— (UTIFHESTENEERIESER(021F4)) REX

AT
WL R AR IT AL 22, MR 0K

Weks H . 20234F9H11H; FHEM: 20234F9H19H; KA H: 20234F11H29H

=

YERATBUE T MR —BIBOERIE TR, B3 (TBUETIR) HEZaT, KEILTEREARE SGRAR
B, RERIIBEEE. Hig LABERR RS SERANERER SAEENENE
EEHZF. USURTIE, BPBERAN KBTIV, ——RERICRERB S HEHMT; =
R e ORI TR SRERE MET BB RN REERR, AR, e
PABIEFT R NES IR SORATEGR I TIERBIEANE AN PEE R, IBELL “PHIRREA AR,
MERBAAFISL” BBEFRA RN, ERXS “HBERR” 5§ “REU?m” ZEBFR.

XA

TBALT, BIEFTE, TBIE, TBEWK

Legislative Research on the Identification of
[llegal Income in Cultural Tourism Industry
—Based on the Guidance Catalogue of Comprehensive Administrative
Law Enforcement Matters in Cultural Market (2021 Edition)

Jianing Zhang

Tourism Standardization Research Association of Zhejiang Province, Ningbo Zhejiang

Received: Sep. 11", 2023; accepted: Sep. 19", 2023; published: Nov. 29", 2023

Abstract

As one of the types of administrative punishment, the confiscation of illegal income, before the in-
troduction of the new “Administrative Punishment Law”, has been in the absence of legal connota-
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tion and interpretation for a long time, resulting in a series of law enforcement problems. In theory,
there are the dispute about the nature of illegal income, the dispute about the algorithm logic of
illegal income and the dispute about the revision and updating of illegal income. Taking the cul-
tural and tourism industry as an example, summarize the legislative status quo of illegal income
identification, one is to stipulate the confiscation of illegal income and fine in parallel; second, the
confiscation of illegal income and confiscation of illegal property and other administrative confis-
cation; third, it is stipulated that illegal income shall not be confiscated and a fine shall be imposed,
and the amount of the fine shall be based on the illegal income. This paper puts forward two law
enforcement points for the administrative departments of cultural tourism to apply the provisions
on illegal income, grasp the rule of identifying illegal income with the principle of not deducting
cost and the exception of deducting cost, and pay attention to the distinction between “illegal in-
come” and “illegal property”.

Keywords

Administrative Punishment, Illegal Gains, Administrative Law Enforcement, Administrative
Confiscation

Copyright © 2023 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 51§

HVEPT S M i B LR 1979 SR AR SC R, IES NIk CAT I REE . RENTBUE K T
W, BIEP MBS SIANTBOATERERAE 1996 4, 44 (TBUbik) sk, wpahiEmgiass
HPE AR T 7 MATEUL ST 2 51 WERSCAR BRI, % (TBUETHE) X TATEUAL T #REA T
LI TR E S AL AT B 1 e i — IS Bt 1 ORI S, JLP K AL T PR Sk
REHPIRZS e S BRI S BORMCEE T E T B T AR 2 —, —EHBURZ B4 il
FEAET, RN T BRI SR TATBUE S TR 2, R TR R E & (2
AL B EXTEIE AT E 2 ST A BRRTT . 2021 458 (ITBUkTiR) G, ek e 1 BcEpn
FHEATBUE TR SR 2 — iR A, RIS E I 1 kS AR, B T IR SR iR I )
JRIU, 25 EE R AT AU 06 T B AT T LA L AT EOERIURE T SR SO, B
ATV AT Y 5 1006 T BT TS RvA . AT IBOSRURIEE IR, 248 2022 47 10 A Sl A (i
M AT AL T AR T AR A E 702022 4F 11 AAEREWAR)) o RIS, FEATBUE TR, K
B (ATBURTTE) MG, AR OB R THEAIER Ay R 0Bk A 6 o i) i B
FFIE R -

FEATEPIE S, AR 2 DU T 5, 2 DUEVE T3 B0 BRSO R, T T iBvE T A3 i e
Ay ARG AATEGERL R . DOURATI ], ORIFE)  ORATAEZRG1)  ORIFEAT B 111 705D
SHEAEIBOE T CRCEIEITE . IATEUR T T B, BB SR T S O R, B
R AT BUE N RAE AT IBE TN E R, AAAEEX SRR IR B AR A — . SATEK I RITEA
Vb ARSI EATEUE (2020 BIT)) ST NKEE K “ASEAHEBENE, BRIER LRSS, R T AR &
BT R SMRVEAT PR R, B ATEOEM MBI EXEE TR T B A RUE R, AHRE. 7

P (IR N BRI 5% T B B ARV R R 2 S LA L VR R T I R AR ) (L RAAT B B DR AT AL 1) R A iR T A A
SEIMEY  CEFKAEIRRATEAL T RAHBEI A E INE) S5

DOI: 10.12677/0jls.2023.116931 6488 N


https://doi.org/10.12677/ojls.2023.116931
http://creativecommons.org/licenses/by/4.0/

CiSE

—HtEOL. BEE TS MR A A RIERRIRIRTE, A UEAT B ZRBOR B =, SORAT ML
K2 BNEAAE], WOy LRES . L, EE BRI EER N S AME, B SORATEGR T 1/EAT
AR 1] S B R AP AR P IRV T A LRE T D) SR DR SR Uk AT BUhG A,  FA FU S6 B R S

2. ERXRTHEEMBANENFESFR

H TS 2 R E G 1) — MRS, MO R B PR R . A ES, B
ZHAT, WATHRNEEI G, W AIEER A NNEEA 187 6, 1TBUEMA 243 3, I TMEA
017 5, FIHIEMM =, FEIE . 17l e S HAl A 31 &6, FHCFENEMRA 233 fF. X Wt 1 iEvkpT
BIX— WS ELT, ATBOESUIEOR 2 HONTa M SR AR EANFAT ORGSO, Bk S
PrEEARFP AR, LA S T DAE AT B T X 5, L andl eSO e AT NIRRT TR,
VR AT AR AT DLVE AT AL 5 50 A B ) T bR v . A AT B 1 S Bk BU S HE i VR S, sy
FAS A 25 A N HORUR] SC45 = AR S e m, - DR AR S 23R A g 2 ot T 1 vk N B AR I LA
R DU SORAT I AT EBGE N RGO AT B GE RS . — X Tk e e 4, Bpyslicd
EMS X —TEE AT R TR TATBUL TIVaWs ;. X TR T3 W MAZ R A A LB, B X
ATE PGS R R B 5 M s, Gl T OBV T A R A LB S R A ARIR s =X ik A M
R, RN IS EEEI ENCEE” 5 ST BRI EORIE . P I I A
2.1. IBEMGHMYERZS

X RWOEE TS IX —ATBUT N T B TATBUR TER:, A NAHANE T, NAFEINN, B
HIEVE T AR VL AR =, WUCSE i A B mR[1]. FE8N AN, il LA od vk
X Fh T L EAATBOEEAT N, ATEAEN AN 788 R B B R A A E T SR A g r=Rier, &
B HE LR BT B T H #I[2]. AW AN RCE LT R TAT B T1EmE, Flhn, 22N,
HIET R R AREE S AT IR RIE [3]. TR SCNA, IEVEFT A2 SR I S sk B H i (4], 5
PN, BE SRR RN A [5]. REE NN, BIESRIEE RSN, AEHEE[6].

22. HERBHNEEZE

T IEIAR TS, AR BOAE AL AT, F AT R R AR AU, a2 A
VL7, R “URANU” . A RO T RIS BRI T AR . WA BRI I, B U
T NERFSAS A IBE TS, ANER AR R A . AE BRI AOATY, ANER 8 T HE N 40
B AT NI ZANE A 2 TS0 13 58 B 5 B S H S5 BERRA o 3K — ) A O PR 6 88 3L 51 H AT DA
AL O FRERISER], T AT IR X LG ) R TAT BRSOk, R N AR A 5 0
2.3. MBS EE R

A2, XN TBMCER X 15, UM SRS SUET ARG S IRIERUET], RATEDUE
5RFESUEAEEENE W@ EE—E4 S, FMAMTE AR SE L. BEFEIN, HEik
WL T s P B DT AR R BORIE L E ,  ToAERIGINAT BURA SHGEDURE, HIo T ORMTH %%
HIEVEN L8], AN EIENE
3. XHRATI ISR TR A E B EIR

SORAT W8 B ISR A, PIE R Z , BRI HIE LR EL R . SR SUSAT B Ak
Tl o T S R PR3 v ARG A AR RN R 2, AR /NS RORAE” W, ARIEIE Z IR LR

DOI: 10.12677/0jls.2023.116931 6489 12


https://doi.org/10.12677/ojls.2023.116931

AT

EATEHE A SO E R, U T LR AT EBE G BEEAR WY X, DIHLA N, FERMSC
W R EATBERGE AR SR R I TR E POEEF I, 562 SO 8 5T 1A A TAE IR 5T
I, POELWMEESRIGSE, POENRRIRSZEANTE . SN ERGESEE T, 1@ 2E7: A € )8
FEARNEIAN —, IR EHIEBOR Z R BOR IS . AR PGEREE, SCHCRR IS 221X AL TEAR
BZMAET, T 2021 46 A 30 HENR T (WG e T BHGEF IS T H (2021 £ik)) » BEARE]
BT SR FT R A E U, (B T2 2 SO B M T TR N LA RIFRJHE SEM . ARl tie 3 H
ST FUIEAS,  SEulIR g SR U T3 A3 D€ R ALVEDUIR

3.1 BWUEEFFESTIRHT

311 FIRBEBLUEZEMEREY, TN

CRRIAFTEEAE) BP0+ )\ &2 LUBIE TR N S B ke, ° T bhgnie by,
MIEVETRE —E BT, HERETREH: EEMEE—EB8H b, SRS UEETEN
B WA 0 Y SAE SRR A PE I O, B AT IR R ST B, B
— € IR R A A

3.12. SIRBMUBELETAEY, TITHEERN

CELER R L X R 55 8 k37 B B AR ) 58— Bk R X B MR IR R L 0 i 55 427 s 3l AT U
4 e RGBT 5 S EORAT, o T e, R DLERE E BN AL, R
AT BT . AR ZRBINEE — Uk SR =25 AR BN RIZERAR T 50, Sl T — VA
THURE — B AEREZE TS TFOFTIIE LT, S DU 2 B U AU AT BUE TG
DB ° N BB LR, PR AT BUL TR, S EPIRE R PR BC R, 8 LI K
FEF— b B EAMF TN ERTE T, SEEF EEIR” 2ME, Bl CSEELEHT N
B IFARER . EARFRIALVETES T, LA LT [FHR L T RS SRR, Sk e AT g
e KRR BEEE B BRI SIS, ATRE S AE PRI ROR R A R
R, BB R R MR S PR SR B A RIS, DB OEVE TS B2 B Rl AT i ™
A E RO, TR ERAXTEE TR E MR B B WA s AR S oS b
RIXTSL, B2 SER SCREXTIBVE TR R “ MU 22 9], W DA sO06 R 5], EKAE R —263C
HAFAE R XA AN SEIERIE, It HLVEF e X —F SRR, RIS A T i
R E .

3.2. BUUEEMS S RUEEEMIF I TBUR G

FESCHEAIR AT BUL TS, 55— BB S0k Sopt 2 I OE 12T 5 el ki I AR 547, 6
B FRIR S B R TS A B AR AT ORI 81 T MATBUT IR R ok, BT S ik
AR I W & TAT BT, RN ESF R A E 2 B 2 T AR EIX kIR, =Dy H T

S (BRI EAD) BT N\ CHERAFGIME, B R 8, BB RBUT SRR OEE TR AR E
WY, IR LAELLE 3G LU G B EITS R AT AL 17, Ik 1 57ebE 3 e U TR, 7

© CEER_E RS EL A B BB B Bk o MIANEIRISRAR TN, e SCARAT G 1 MO R T R N RS
WA TR, e, HBELER 1 T7Cbl Bi, IRk a B A1 6 L L 10 FEURRTIEG SEaE AL 175K, Jidt
17376l k5 I e A R R TR. 7

S RIMAESE A (P ANRIGAE SRS E) B+ —%.

¢ (BRI HAD) BT =5k BRI OIE TR, B T RGBT RARES Y, 5
LI AN HEE M. 7
T GHAEERZEG]) STk o WORESTISRARTTRY, WUCE Y. BTSRRI ST A LA, Bk, SEgE

BT AR, FRAEBIELER S (5Ll E 10 fLUF RO, BIELEHUA L 1 5, ATRAAE 5 T e AR ISR, 7

DOI: 10.12677/0jls.2023.116931 6490 12


https://doi.org/10.12677/ojls.2023.116931

CiSE

SIS T L B HAT BT A 4R [10], 223 R ABOIORIE TS 5 BRI AN BAT A7 UL
AR T 75 AL AT B 1 Vel . A SO HLBA SR I APEH], T RAE O AL 2
EorH ZHARFEHI AL R, B X RS S AREM M Z R R IR OC A&

33. FRBUEZFT, HATIRK, SIREFLUEZEMBAHER

BEAME AL ST T A 2R AT BERGE R P BONRRR, RBUDN CENME YRS I BB DY+ LR
ke AR A EE A E RN EE A TN LA ERSTE N R AE SR R SRR G A 2
(7, AT B A BN ERBEUR SO F 8 B0 T IR 2% B BT FIR R F A S AR B AL 5 - o+ I AN BIU TR 17,
A B 2 DL NIRRT 38 BT 1A %% L HRBUARIE IR PTG 3 DAL 5 A BL R RIS, 7 R E
D R B BMCEE TR R RUE BT BR AR LRI S N Ok e . BH b, BLakak
AR, RedR SCHCTEE 0 1 1A 84T S50 SCEE B I AR BOAS IE S 205 Rl o AT JLARIRIA TS I
UESRER ST SRR A WA T B AR I S8 BRI S48 R, Bl “ ST IR IFA A 52 4R F i D) semr
7, RS TBUETTE) e i RFSUEI A UUAE I &

4. SCHRATHURRI VERIEEM S ENEE
4.1 BUESEERPIBIELL “NINBRAA AR, NEREAAGISN AEZMRSAESRN

TEHEEAFRIET H & 1 GO TSR EATBEF TR 5 H 5% (2021 F/R) ) I, EEHEF] (E
JE B ALARALARI S 450D 55 T P& (R ) B B M2 I (R B, W] DA S B e (R S S
TEAH B OB TR AT BUR SRS, A X 73 SOAFIRLE o fa] DALAS 2 1 2% 3RS Ak L Ath A7 LA 51 2%
AR Z AT, RERIE 7T E I . EHEE T, PUEHLIERT LA T 2 T 4214 R0 2% Al
FHITF RN . IWPERT FoR B, WA S IR EIEMER . EE EACRRNE L, AT,
AT U 1 15 B R AR R S O % AETE ST T A3 T BT 11 R D SR B 12 4% (1 AR, B SRR BR”
2. EAMEE T EEREIEN, SHBEEFTIAE LR RIS EFE UL, COTEE-F@H. E5E
FTEER AW E, BT EE ARG AT I L= A i AR, S AR A5 T S ™ E A
FA T A SN, BPJEIE = AR B KA §1 0, AR R T 223 i S AN A M 5 R . T8I BRI R
B, PR ESORATEGR I THGE N RAEPGESEER T, WG ATBOEM. T R R, 5]
R VR TS A E RSN, BISGEVE TSI, R LA RR AR S ), DA R A A 45 41
B[],

4.2. PEEBFERRXS “EEMT” 5 “deEMH” ZEFR

[ IR JRAE (R T (B RYITS R B R SN+ Tusk “RCEEpMS” & M e 52 e )
HAR: oo IOORERTT AT DURRAE [ R 035 B SRRITIRE S /N TU Ak I E BT 5 Ik ARE s IR L
BEMEIAT N, BBCEVE TR, AR ARE SRR k. 7 BESOAMRE RERS I R
BRINAER] T B4R —id, MRS L AR & AR5 5 B . BH U, XML 3% R
(A, Xt “BUEEITR T X ATBUE T RREE . B (BRI R EE) N T
SRR CRTE, BRANEETAEE TAREM IR N RN, v NI B ARE Y S
TR AR, A5 W Hr AT B VE R RCELR[12], 08 “ARRYCR IR B~ J& Tk
TR BT, TSRS 8 TAT W NBARE B ATBOEINEAEAE B AERETBUT N, AREH KL

(15 BB S0 SISk CHERAKOIIGE, B AT N8, S EATECE BT VB, WeE T
&, BMCEZIR TR BORBORTET RS B A0 SRR, R DGR TR B R IR 45 i LS e, 7

DOI: 10.12677/0jls.2023.116931 6491 12


https://doi.org/10.12677/ojls.2023.116931

AT

LS B IEA I BT . R “ARRBERMERNLI . Bl AR EEITS, W e =S
(FIkGE . 2B PEIRI LA AT AR, I e PO ST U A SR AT B2 B0 FROAT AL 111 2R 00,
PSR TR 3 58 AT AL ST S I, e SOE VR T A3 AR A ) — AR IR A IS LA T A e D B, S
ARG T A EFAT M BCEAF E RN R . B4 (b A N IR E ST R S5 S-S
S (FHGH A B e CRIRTCC R (R RIAATE ARG B =, RS
R RN, AP EA R L “87 5 “O7 AT BRRANELE N, &
RBELE G, LG ARER Y, WRIEX LRE, #HZRRKM. 0% LRIFsE
W —Fpsimif, SRIEARE Y I T GONRE TR, N O EER SORAT B 1A N L & .

E&MHE
UM 20 27k e R 7 R S R B (MR 5 20220D49).,
S5 3k

[1] RikasE, skB¥%E.  CATEURTEY D04 FESHED]. BRI E %R, 2020, 28(5): 3-18.

[21 FSIA. ERATBEE S TR AEATBUG T S5 2 i ——2F (TBUGTIEY 55 7 4558 2 d Jl e i e FF )
SIHT]. ATBUE AT, 2011(2): 10-24.

[B8] W%, WATEEED] 1TBUESMEA, 2003(4): 4-11.

[4]  3KM L WHIRATBUT NS BARITBUT R RI AR ED]. A B4, 1993(1): 60-64+59.
https://doi.org/10.14111/j.cnki.zgfx.1993.01.011

[6] P (TSR B i LA S8R B[], SR B0k K A 243), 2020, 23(4): 6-16.

[6] RETIFARIBN, Rz, WHHEIBEET AATEA T E MBS 8B 0] ZRIARLHT 7, 2022, 6(2): 1-16.

[7] KRB, UEFHIZRWOEETR S R ST 1 B[], 1EZ5i530, 2017, 23(5): 407-422

[8] EJEIH. 4TBUE R WOELATEHEAR[D]: [ 2AA0e 3], B BRI T K%, 2022
https://doi.org/10.27200/d.cnki.gkmlu.2022.000312

[0] H. “DHEHRVEBIEAT VL TS A [0 BN A& M 55 [ ZE W7, 2019(10): 49-56.

[10] feAEdk. 3ok EAZHHATBORIR? [J]. Bu%itiz, 2022, 40(4): 29-43.

[11] SKREGES, UK. SORRAUSIEVE A A 2 o B —— LA A& BRI A [3]. SR 3 T BRAL B AR 2Bt 2% 4,
2023(5): 182-184. https://doi.org/10.16227/j.cnki.tycs.2023.0258

[12] KhnF. frEoEEmAREEAED]. ARFE, 2013(11): 106-111.
https://doi.org/10.19684/j.cnki.1002-4603.2013.11.022

O (P NRILAE SRS LY BB 5 o SCUIRE . SRAA MU EIEAT A, B YU E ARBUR SO
RGBT ARELERS. 7

O CEGHIREBEGD B+ % F FATRNZ I, BRBATBEEE IS A ILEEAT N, ATES, RGEReE [
B G S AL A 7

DOI: 10.12677/0jls.2023.116931 6492 12


https://doi.org/10.12677/ojls.2023.116931
https://doi.org/10.14111/j.cnki.zgfx.1993.01.011
https://doi.org/10.27200/d.cnki.gkmlu.2022.000312
https://doi.org/10.16227/j.cnki.tycs.2023.0258
https://doi.org/10.19684/j.cnki.1002-4603.2013.11.022

	文旅行业违法所得认定问题立法研究
	——以《文化市场综合行政执法事项指导目录(2021年版)》为蓝本
	摘  要
	关键词
	Legislative Research on the Identification of Illegal Income in Cultural Tourism Industry
	—Based on the Guidance Catalogue of Comprehensive Administrative Law Enforcement Matters in Cultural Market (2021 Edition)
	Abstract
	Keywords
	1. 引言
	2. 学界关于违法所得认定的学理争点
	2.1. 违法所得的性质之争
	2.2. 违法所得的算法逻辑
	2.3. 违法所得的修法更新

	3. 文旅行业违法所得认定的立法现状
	3.1. 没收违法所得与罚款并行
	3.1.1. 罚款数额以违法所得为基数，实行分档设罚
	3.1.2. 罚款数额以违法经营额为基数，实行分档设罚

	3.2. 没收违法所得与没收非法财物等行政没收并列
	3.3. 不没收违法所得，另处罚款，罚款金额以违法所得为基数

	4. 文旅行政部门适用违法所得规定的思考
	4.1. 执法实践中把握以“不扣除成本为原则，扣除成本为例外”的违法所得认定规则
	4.2. 执法实践中注意区分“违法所得”与“非法财物”之间的界限

	基金项目
	参考文献

