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Abstract
Article 154 of the Civil Code is a rule of malicious collusion, but it does not specifically define its
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constituent elements and scope of application, resulting in many situations that on the surface
appear to satisfy the elements of malicious collusion, but which should in fact be dealt with sepa-
rately by other regimes. In order to understand and accurately apply the malicious collusion rule,
the supreme people’s court issued guidance case No. 33. The Guiding Case No. 33 elaborates on the
subjective elements of malicious collusion, but does not adequately address the determination of
the objective elements. In addition to the positive significance of clarifying the elements, it also
triggers us to think about what kind of connection exists between the creditor’s right of avoidance
and malicious collusion. In this paper, we take Guiding Case No. 33 as an entry point, and combine
it with the Supreme Court’s reasoning to clarify the elements of malicious collusion. Then, it dis-
tinguishes between the malicious collusion system and the creditor’s right of avoidance system.
Finally, in the case of malicious collusion and creditor’s right of avoidance, the application of mali-
cious collusion or creditor’s right of avoidance depends on the type of the object of protection, and
when the object of protection is a general pecuniary claim, the circumstances that can be applied
to the rule of malicious collusion can all be applied to the creditor’s right of avoidance system. The
creditor’s right of avoidance is a more specific system with clearer elements.

Keywords

Guidance Case No. 33, Bad Faith Collusion, Creditor Avoidance, Applicable Law

Copyright © 2024 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 518

TN SR AT R, B AR R EE AT TR R R AT N T
2 —, BHGE AR AL S80S HoAb S A B A T A 2 4 . AR E 2 U N il B
WPl (R (RIEI) IR . 5 A RIEB R A0S D201 33 5 2 8525 5 3 4L 0 1) At
TR AR SO T R 3 o BN JRIASL 1 BREE  LA J  L A  1 F 03 FE  FELRLH RR PAT0

2. “1BSRH33 S WEEMSES

(—) FEmE

2011 4%, F3 EPRAREAR A M AN REGIGR IR, REERRIARES A A7 5hgim A
A (5 FH R 2 B ) P K Sz [ B R 4 4 4 8 ) ) FER A ) I A BARAN e L b L A S 1 e 28 7= AT M
2004 £, A AFTIERF S AT AT K. 2005 4£ 6 H 26 H, XFERAEN, LesaAqh
N BREEIE A5 55 I A R AR Bt P R 45 58 i A F], AR AREIE S R4 k. 2006 /£ 5 H 8 H, &A
A TS HIFEA R AT EEEA LB G, 2880 A TR RSB AR A v S i
SEH =LA 2568 I UM RS L, HVR A B UG BT A BUE (% K 2500 /376, 2007 46 H 26 H, #EA
] a2 B SR AT . 2008 4F 3 H, HYRA A 5ICFEIEA R 28T K2 E A L E AL AR, L 2669
T3 TCHIN R e AL I FE IR A R R AT AU T D, JEFIRA TR 569 Jit, RIS ERAZAT.
—HIEBINASEA AR SHIEAR . BHIEA T SICFEI A 70 L2 4 RS R SR R IE TR, A FR
AFKE A FABGRIGE & A AT . ZHIERE R B L.

U N R IERE (012) R A 738 1 5

DOI: 10.12677/ds.2024.104206 110 E§ R


https://doi.org/10.12677/ds.2024.104206
http://creativecommons.org/licenses/by/4.0/

ot
il
e

(=) FER

KREMEE SHEN SR EEETRESAAF . HEAR . JCFEEA AR SZKE 2T
I RCRE S PE S A F A ?

TR RE A=A (1) EEAEARRT TSGR HRIE? (2) HEWENNERYEESE
R EH? (3) MEEHE SRR EEERI R R TS A, g ReE i ?

3. BEEHRBEHER—ET “EERHI3B 5" ZHARDH

WREHERAT, TNASTNARBORIESAIS, AL, B8 sei B E 5 = AR AT 0.
R IR AR R R 0 O R, I ) R R A2 R A I R R 45 SR (R E
T ) 55 5 R ) ST R R U AEAE W R 22 S, o (R R R AT 5k, N RR T
PRI =) B R BB I E WA AR B . A5 H YOm0 AT f e B, 2
A E, fle (RYEI) BERCUMIBRIZIN, WA — e a k. B (R e Tz
FLS 5 AT AN vk DA 7 R @ A & R TE R 2481, 7 1 T 508 2 o A 03 P 9 BRI A B0, A
A5 JF At 1 B 1 S PR

(—) ERHBENAE

ANESE S — N B S FIELET & R SRR R, BB R SE, X SEA
AR, BRUITSLA R M7 IR FEMN SRR AR . WA R E A A5
fo  (CPHRNRISMESGREVE) BHT &S00 SR EE, REER. SAREEE = A%,
SRTM,  CEGIRHL) & R ASF AL S B AT NAEE R, A RRBOER SR 0. (Rikd)
U g S R RSB R A BB, DABRE N AR N B o SEikE TR R R E A A
Tk, GHAR. B¥EIN, EEBSUE ETRE] AN e, B ANEREEER. ik
AR =N, EMR XA AR EE R S AR S = A2 ASERIZ), EH (R
P B-H RS AR AR, TR W E A R TR

1. EWMEM

WRESEPN BT, B, BERIEEETAERRRE TN HRERIEE, K%
REERAXNT, AMETERFBANEEERELSE. Wik, &S0 LA F SRR R
FL, Uk SERE RS AT NMX . B , RIRIRE N AR 3 H W BB E A A A
R . HRIE” RIRAT A AR XU AT 15 S Al A B R L S 5 95 A AR 25 A7 s AR B
Bt FUAERBFMABGE G R U, BAAE “BORFIERRE” , T ANG B FEM A A3
i AR AN ST T AR IIAT N, A NERR RS2 .

TR BEAE S M B O 0 AR, O E 5 R AT N N S AR N R B IEERA R, M E A4, (HiE
BURAF,  HAR/Z) 45 5 B 22 Al = W A R IE R Fermn e BN 7 THIAIE B 4545 A & 2 i) 5 F R 1
FIE s 7] SIC R A AE R B E R S AR AR . B, WEea a5 mIEA = s iEm NG 5
JBXR AR HIEA R SICERA R MBS B E EA R S A AR SRS AFAERS KR NE
HR KB A R & A A F S5, e S A AR S HEFEAF . ICFFAFEHFEA TSI (Fxz
AR SE R E I R E R S AT MR R, & A R DA A FR R ks L P AL
WA LA HEA R LR A R R A B0 AT T & R @ NS, UE =5 (A BT 7
A FE O EWEE, A FEAT L DR ER S AR MR .

RGBT AR, EINE CERHBIE” BT ZEHiEE. FoABREREEINOSETMANORE
HIEE, BRAEMFEANEIN, BN LB s A B, DR A S At s ¥ 7 S il WA L T AT . —

il

DOI: 10.12677/ds.2024.104206 111 il R


https://doi.org/10.12677/ds.2024.104206

)
iy
o

e, CRESLE, BTSSR, ATRAREN . S e AR Al S e
FA AT — T IR SO R, DRI ST R 3 2 P 3 P T AT P2 32 N B 5 W R A
AT AE AR R 2 B0, A A RRNE RIEBEHIA A R 765235 N VRSt B RS H RE SRt
SERRUESE AL, V2B T B AT A R R LB AT, T T R R A
W BRI S A TS YR A F bR R R R, A EIEAF IR ] 80% 4 IR 4R
NE— N W2 A TEFAE BT LA RIS AR5 55 N R A5t LI SEAT R I AR 57 55 NIB B2 B 3145
MIREST, T S R A, B AR R e GH N A6 55 ANAEAEG6 S5, File il

2. BB

(1) “HFEMAFIZ” F “Hh N7 i

ot T QT AR i AW B AN RS, H AT SR BB R AN PR
THEFZN, PMIFER, EERSETE =N B MU AAN “BA7 AFER 5EE. H=M
MWK AN AEFEFMESE, RTE=N, BFEREE =AM EE =N

WAFE— R, B, MEER. SEROFREAEET N RS TR+ =4% 2 0f. RRE
T, HoEHATEASEE ARG B R . 5—E B+ =45 300 B 14 B &R
fiy RS AJRES, BETRANERRIZR, BT OBRE . 8l 5 ERREE O E
WERAT A, BTRASE—E - F A IS B IE TR R = AR LR A A1), HIR, R4
R, (REH) H—H =124 P 0ERES SR, B ASER. £4I55). HETi, F—5
=+ &Rt A R R S AN EEE RS BT = AR AR BRI R, S
RS R —, DR T 2 e A 0 A A R LAt AR FE R U6 “ At N VR —BE O AR

BRI EH T UABIERSE — | Lt =AM RN, SRR AR AR RIGH
Horp— P, VR R AT I A TR ORI, W TAT NN SHLEE M
1B1E[2]. BRI AR B T TS AP RARAT IR A, L2 ) V5 2 8 A A {8 T3 P vt
W AT Y B M LAE R, I L U B IE AR AR 5, RIS e 5 R 0 LK
K, MHZ FHEEHSE A+ =48 FERE, A4, HERPELINERETITANE. H
IR, MAEBEERSE A h =%, S—HE+ =& mMRRIeT . R IHE, BERpal
AT ANZ SIFL. HREE AR RIS, 2 G ER R EE4EEY AT RIGHAT MRS,
VI T B AU R B AT N SO A S A O A A 8L ERIREAR
R S = NIORI R RO AL S ARG, MOEHSE —H i =%.

() “PEMAFIZ” ) “BrE”

ot S0 R R I A AR S AR AT A AT, SR A T AR SRR A . SR
MR FE VNS LN R EBER S S AR, A RSEbR R ES R, NS % .
JRRAET, 225 AN A FTERURRR] E 2 45 52 35N BO5F i A 2 AU % 5 5 8 AT e & [l
AR B e RV (3] 58 RS YA R B I mT R e . L5 DABIL S5 35 AL B A R
DIVRRGATEMK 5y, R BRI ST N LI B AT AR TR, AR IR T T 5 5L
JEATHEHIM[2]. 8 Rl AHME. BB, kIR (RIES) , VEEAT AR W bR A R R AT
NEEST . AP RAB. SREIMERUE 5IEAAT AN, X PR B bR SR TR AT RO . R,
R A EAT N A S AT AT — R S, HESREE SR IEA NI N AR ER At S
FAB R RETE ARG E K, ZHEEHBEANITACERES = ANOFIZ, & n] G RIE R R

P(RZEH) H—EH AT EAE R, BEAF RGN RIFERT NI
PRI 55182 4%, RFLAAFENRFPARERFAG. AR 8ol th N Akt .

DOI: 10.12677/ds.2024.104206 112 il R


https://doi.org/10.12677/ds.2024.104206

ot
il
e

Bl 5 E A T AR AR AU IR S M TSR AR A, TR (R

EREAA SRR AR LR MUK, GRRHEALTH, BB IR AR
BTN, B UEATR, A AT B SR AL R, BRI RS &
FATRCT BEA T . BIEA TR ARLENR, S8eaARTE SIEEEMS, B AT
AT, BRI O, AR E AR A, 4 TR, IR A A 7 W A
DR BTV R RIS LR DAZS 2 B (G 82 FI6 2 1 MO B PR 5 R PR B J% 2% B L i
S AT A T R AT B A SR ARG R, Bie A B . (R, M
G M A B R A, RN A G BRI R T, BRI EA AR, A
REBE B KR TE S B G IR, MBI 5 % 4. T80 — R AT N R TR il AU 2.
REENGE AL B NS, HA R AR TR S, I A 71X H A 7L YR A
SRATIIR BRI, PINCEEARREETLEN, ROA%HEIUIEM, AT HH AL,
BRUEA BT, (i A RVE R T o B S5 2 0 4 S 3 PR R O ) B8 =2 4 Bl o
Ub A4S NAET ST A TR RRRIOI A L, 2RI R, (T P < o A AT e > & [
B4 B AR (AR 25 0D TRt i T 3 — e . PRt 7Bl 5 AU A S5 A, 38 P TR 4
AR

v BT, SRR UL A RS A T (R E B L S R
I YN, IR TEAUL S R A A T B 7

() PR 5 8 B O P s

MR BT HAIUAME S B SRRRE, TRl — SR AT H
TEAH R A2 [T SE 0 BT N3] MR 4 SRR, e A b, HEE A B R
HAF NIRRT, TR A KR A E AU = A . 3T 07 &S5 & R LA
SAEERBAE (RE) SR By . N, 725 S s B AT, 2
LT B B AR S TE Bl . PUE O R T A 2 ) B AR S = AR .
REIE BB R H RE A F —77 A 2 RSN = AR e B & 5 — 77 4B A . 7€ (o
SR« CIRARIERE) SRR SRR AR & R AR LR, RGP T D
ST TR B — S, BCRDAS BV b I AT N (RS . B, T AU
R L& T R T A0 2 A2 ]

() T BT AT B

A RENE, REMEM (RER) B bk, REETAEN. W e R R
R, AT HNEZAT IR, B4 T DURIE: AR AERIE R A L IHRIEN, BE4H AL,
R — 7 I I B 7 H I Bk ST IR, B B AR BB VR A
BUREH, IRIBIEMURE . BT AL V7 B 23R T 2 7 B A

S B — S ) A P AT M o PR B A ) U5 R AL 4% PRI 26 7 403
A R PRI S A AT T A Z . RS A AR RHALE TGN, ARTENE, BIA
AL IC A AR R R T4 A R A B 5 A A R T B

4. BEBEANSERARMENA0IEREH
PR WA TR R SAE SRR BT A B, e TR e — A W 240 o 5

(R N RV RE G T B IS AN 4y R ARE VA R S =%
(R 55154 9%, AT A NS NBRERE, MEM NSRRI RIERIT AT,

DOI: 10.12677/ds.2024.104206 113 il R


https://doi.org/10.12677/ds.2024.104206

ot
il
e

BN B B2 A AR SE A, AT i AR 2

(—) GBS AL I 2 1 e 1

SURCANRAHEL, AR GRS T 6155 AP fEE BURIIAT N, AIEsRIkEE T DUAGE  DAERF655 A
SRR 3 B E T Ra— BB BIE AR, OREE — BB e R2s, AR AN
M AR 2, PSRRI 5 BT ERAS M) 2V A — R BOR N T o 3R BUBUN S BUR Jl A (A o A
T XA LATAMERAT N, FRE BB ME WL

FERELED S ET, TEHBEEMWEMME NI . W B RVEF BT . TERM “EB
YL AEHIBAT FH B bRE, BT S, 655 N7y HW 7 5 fEOE 2 W PR R RN IR, TR
BT A ESEA BRGNS NIIAT e, BUARIS N FLK, 6555 NIIAT N AT 8, FH RSN
HAT N S HSUEM T IE 5K (AL I T2 W7 M e 3 R R AT D L DR A AT (AR A R AE 1
RESFNESRRETT, ARIGIMET . 5=, ZREUS NT AR RBAT R AU VBN,
BeE 2z, FHES NMEGBNAT R B /T QR LA 655 1RE ST, W BTRNAAT AL 10
B BB RS NEEMZIEARER. 65 ANREBE, ZB005 ANTEFGRUT AR, BI85 E 6
BONBH . it 55 NI AR BB IBRUN, DA T BB BRO E 2, R A 33 TAT
FERUE AN BIBURI[A]. AT AN TR, SEAT AR A B EAROLEEBRUT N, 2L NFEEE, f8K
SZAL NI 5755 MBIV (4T AR NG Bt o N (RS SERE =1 ° kG, ZibA
[F] N R 5155 A\ AN G B R AN L AL ML L AT B RN BUR . Hit, BB I2AIE S4B, (2
A BERSUEIE ] 52 1 A X 51 95 MR AL S se W, Il 352 2 Ak B BURBN I . R T#eik
N BB AMRZ AL NBRALAT N, b KB, ARSI HRAEANER, iR s
B A B A 7

R AT, WREET ARG BRI GBER R, Tk &0 S R4k 7y
PR, EE BRI KRG R EAT IR, S GTRN BUBUSEBLR, T DTN AL . B To R A
D E T, RAVEEFBUT NG NEE, LRSS AR AR Z R BT,

(=) BB A 5 0 T s A ] A R 515

B e 58 PR U e S0 i o 30 R ) R T A ARUB AU 2 8 BE A R BN BRI A T 7 o 2404 sk
s RIS FEBOGERRL, EFh 1. EERS5S0ETR0 33 59, &mmbids A
AR BT =X —RIEMIRE, BRI 20 M3 & P R EHFEZAEA
B FEREAE, R R IE R ARAE R “ HERR S EPAEE ” (hRHE, 2 T HBONAEELG —2RRx 1,
BN B B e R e — 48, KT, LB R R IE A S RIS AR ), =2 & HIVE
SRR AP DR A TR SRR SR 0 b AT G i, (B AL S0 5 e Wl D 51 95 N — R 7™, 3 3Ufst
FNTETS1, BRNTIEN S N7 o DL R A A2 03 6, BERCA SR AL [S]. fEAR R,
e A F) 5 YR F S O R AR AR E BN AR G BUE Ve S, 5 Rk N
7] e 58 A R R TN BB )3 FH VS TR Y

FOMEIMIN, S IBAT AR TR LN TR BUONEAR RS, R a8 1 Of
P MAEARR B IIRY . MEEK. AAEEOEF, BRENTLR, ABERS LGRS ER T
WAL EREH =AM, SRR EERBCRZ N LR ERY X R R mBi, f
TP 0 A 30 R ) 155 TP A A0 0 T DO P S BN AR B B o 1T B BN AR B S AR R il 5, ZEAF
SINTEMT, RS AR LE AN TR A S PR, IR T el (R ORTE HE R TR ) [3].

® (RIEM) 5359 %, 6t NAWI BAG B AR AL LU BAG A s A ikt A7 sl i A 3R aHa i,
WAL I B SEIL,  57 95 N AOARRT N 030 B 7 24 A 12 1B TR, BTN T BLIR RN RAE BRI 5195 N HIAT .

DOI: 10.12677/ds.2024.104206 114 il R


https://doi.org/10.12677/ds.2024.104206

Fibk, A% BRI A%
5. &5i%

Cl

CRIE AR, (EEE R BOE &

ANESES T, BEAEMMN G s M, ERBK I IR ER R 2 . (HR RGO R S AT
(RIBRAE A A, P RE RGN, P ECRE S AT VIS T B AW, B TS b B AR
Fro FLL, O 7 B ARSI O E A EAT UL LR, BRATTSEX B SR e AR A EAT AR S
5 H A LGRS BB TN PER A s ARk B AT A X o B RExT 5 Al
FEFRHRNE H R, S0 T P 0T P2 ) Pl P2 5 B i RV 2R 6 o A P AR i

S E ik

[1] ARk, R EBREREIT ARO[ 2405, 2007, 21(6): 89-90

[2] RS BESIETNERONE KR RIS IERE ], 152, 2018(7): 131-142.

[8]1 FAMH. EBEAE., U LA RS E R ——am A RIEB T 5 25 33 5SS ARyEFREN]. 4
ik, 2018, 32(2): 14-25.

[4] HMeFaE. WHERREEALS LA REREE ], BemitaRl #2431, 2007(5): 169-172.

[5] #htthiz. AFREBIBIM] 58 4 B bt s R, 2018: 461,

DOI: 10.12677/ds.2024.104206 115 il R


https://doi.org/10.12677/ds.2024.104206

	恶意串通与债权人撤销权的选择适用
	——以“指导案例33号”为分析对象
	摘  要
	关键词
	Selective Application of Bad Faith Collusion and Creditor’s Right of Avoidance
	—Analyzing “Guiding Case No. 33” as the Object of Analysis
	Abstract
	Keywords
	1. 引言
	2. “指导案例33号”的概要和争点
	3. 恶意串通的适用——基于“指导案例33号”二审判决分析
	4. 恶意串通规则与债权人撤销权的选择适用
	5. 结语
	参考文献

